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About the project

Dear Ladies and Gentlemen,

I am pleased to present to you the third issue of the Legal barometer – 
a civil initiative for periodic monitoring, analysis and assessment of the 
condition and development of the legal system in Bulgaria. The project 
is implemented by the Centre for Legal Initiatives with the support of the 
America for Bulgaria Foundation. The team comprises lawyers experienced 
in the area of legislation and legal practice, university professors, PhD 
students and law students from Sofia University St. Kliment Ohridski.

Till now two more issues of the Legal Barometer, covering the periods 
between January and June 2010 and July and December 2010, have been 
publicly presented. The surveys are available online on the web page of 
the Centre for Legal Initiatives: www.cli-bg.org. 

The methodology for the survey comprises a system of predominantly 

quantitative indicators for monitoring and assessment of various 
components of law: legislative activity of the National Assembly and 
the executive power authorities, control over its compliance with the 
Constitution and compliance with law respectively, interpretation activity 
of the Supreme Court of Cassation and the Supreme Administrative Court, 
transposition and implementation of the European law, practice of the 
European Court for Human Rights, etc.

The third issue of the Legal barometer continues the survey of the condition 
and development of the legal system for the period between January and 
June 2011. It analyses the monitored indicators also comparing them 
with the data from the previous two periods. 

Besides, the third issue enriches the survey in several aspects: it 
introduces new indicators for analysis of the legislative activity of the 
National Assembly (the movants of the draft laws, the development of 
the bills since their introduction till their adoption or rejection/withdrawal, 
etc.); it enriches significantly the qualitative analysis of some key draft 
laws, adopted during the current period; for the first time the survey 
presents concrete suggestions for amendments in the legislation. 

An accent in this issue of the Legal Barometer is put on the bodies and 
the procedures as important tools by means of which the legal order is 
realized. This perspective serves as a good basis for analysis of some of 
the acts, adopted during the period – Election code, Law for amendments 
and supplementation of the Judicial Authority Act, Law for amendments 
and supplementation of the Penal Procedure Code, etc.

A special guest of the issue is the President of the Supreme Court of 
Cassation, Mr. Lasar Gruev, whom we thank for the support and for 
sharing with us his ideas and position.

Finally, I would like to thank once again our partners from the America for 
Bulgaria Foundation, as well as Mrs. Mira Radeva from the Institute for 
Marketing and Social Surveys MBMD and Mr. Veselin Todorov from Ciela 
Norma for their personal commitment to the Legal Barometer.

Daniel Valtchev 
Project Manager
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Guest of the issue

Dear Ladies and Gentlemen,

I am glad that I was given the opportunity to be the guest of the third issue 
of the Legal Barometer. I follow the development of this civil initiative from 
its very beginning and think that it presents an interesting and objective 
perspective to the legal order and its components. I would like to greet the 
project team for their sustained efforts to look for the real problems of the 
legal system, as well as for their proper comments and recommendations 
for finding a solution.

Availing myself of the accent of this issue of the Legal Barometer, the 
bodies and the procedures as main tools by means of which the legal 
order is realized, I would like to share some general ideas about the role 
of the court and the judicature in the modern societies. 

We don’t really realize yet that today democracy does not rest only 
upon free elections and the institutions which have been established 
through them. They are undisputable accomplishments of the democratic 
development but are not the only thing necessary to build up a country, 
governed by rule of law.

I am convinced that effective jurisdiction is a key element of democracy. 
But what does an effective jurisdiction really mean? It means that it 
should be simultaneously objective, timely and predictable.

The expectations of institutions, politicians and the society in general for 
more convictions, for more criminals put to jail, are quite understandable, 
but one cannot entrust the court with the entire responsibility for that. 
The court, the judge is an umpire, who should objectively and impartially 
decide on a legal dispute stepping on the law and the facts on the case. 
That is why every case should be equally important to a judge – classifying 
the cases as significant, more significant and the most significant may 
be acceptable from a political point of view but it is not an approach that 
should be encouraged in the work of the court. 

The effectiveness also means speed in the procedures, but this can’t be 
an end in itself (at the expense of the quality). Rather, it reveals itself in 
the idea of timeliness of the legal regulation and the inevitability of the 
legal sanction. In this respect, our efforts to solve the problem with the 
disproportions in the work-load of the Bulgarian judges should continue. 

One of the most important marks of the effective jurisdiction is its 
predictability, understood as uniformity of the rulings on similar cases. 
The conflicting practice is still a pending problem of the Bulgarian judicial 
system. That’s why it is with satisfaction that I find out the Legal Barometer 
continues monitoring the interpretative activity of the supreme courts as 
important component of the legal order.

It appears to me that when speaking of effective jurisdiction it is 
important to bear in mind that it suggests a certain extent of cooperation 
and partnership between institutions. The confrontation and the mutual 
accusations are destructive and prevent us from accomplishing the 
mutual goal for a quality and just jurisdiction. 

Finally, I would like to share briefly my understanding of the proper 



8 9

i. legislative 
activity

approach to the changes into the judicial system. Changes in the judicial 
system are necessary and it should keep developing. But focusing into the 
court as the only institution responsible to solve all heavy social problems, 
often only prevents us from seeing the real causes for these problems. 
And without outlining the causes it will be very difficult to find the right 
measures – legislative, organizational, financial, etc. Unfortunately, it is 
still thought that the provision of a new body or the replacement of some 
people with others is the universal solution to every problem. The reality 
has often proven this concept wrong.

We should intervene in the judicial system very carefully. Not because 
it is isolated from the society and its institutions. The constitutional 
principle of division of powers has its true meaning and realization when 
understood as a principle of balance but also of mutual control between 
powers. The proper approach suggests that every attempt for change in 
the judicial system should consider the fact that it is a conservative (in the 
good sense) system.  “Conservative”, which means that traditions are as 
important as the ideas for change. And “a system”, which requires good 
knowledge of all its components, interlinks and way of functioning. 

Once again, I would like to congratulate the team of the Legal barometer 
and wish them to keep their persistence and energy in standing their 
ground for development and improvement of the legal order. 

Lasar Gruev 
President of the Supreme Court of Cassation

In the period January – June 2011 the National Assembly adopted 89 
acts (Table 1) and they were all promulgated in State Gazette, or between 
14 and 15 per month. These 89 acts are as follows: 9 new ones, 55 

acts for amendment and supplementation (ASA) and 25 ratifications. 
In comparison to the previous 6-month period (July – December 2010), 
there are 14 fewer adopted acts. And in comparison to the same period 
in 2010 (January – June 2010) there are 18 more adopted acts. The 
established practice of lower pace of the legislative process from the first 
half of the year is ongoing. This is related mostly to the fact that during the 
second half of the year the budget acts are being adopted and changes 
are made to the tax and social security legislation and this usually affects 
the legislation concerning the other public systems as well.

1.2. From the new acts 3 regulate for the first time a specific matter by an 
independent act – The Bulgarian Food Safety Agency Act; The Limitation 
of the Cash Payments Act; The Granting of Aid for Recovery of Holding 
Bulgarian State Railways EAD Act; The remaining 6 new acts regulate in a 
new manner a specific area of public relations which have been regulated 
earlier but the legislator considers that the changes are significant 

Total Number of Acts 

January – June 2011 July – December 2010 January – June 2010

89 103 71

New ASA Ratification New ASA Ratifications New ASA Ratification

9 55 25 7 68 28 6 43 22
Source: State Gazette; www.parliament.bg

Table 1
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or numerous and therefore, there is need for a new act. These are the 
Election Code, The Judicial Establishment of Work and Social Security 
Experience Act, the Export Control over Products related to Defense and 
over Goods and Technologies with Dual Usage Act, the Forestry Act, the 
Renewable Energy Sources Act and the Military Police Act. 

It is notable that all 3 newly adopted acts which regulate a specific matter 
for the first time and The Judicial Establishment of Work and Social Security 
Experience Act regulate a narrow scope of public relations – the structure 
and activity of a state authority, cash payments, the granting of aid to a 
particular state company, the judicial establishment of work and social 
security experience. At the same time there are more general acts which 
could integrate the norms of these acts (e.g. the Foodstuffs Act as regards 
the Bulgarian Food Safety Agency Act; the Labour Code and the Social 
Security Code as regards the Judicial Establishment of Work and Social 
Security Experience). The adoption of a structuring act which also contains 
in its title the name of the respective authority is not а particularly far-
sighted legislative resolution also due to the fact that every single change in 
the authority or its name passes not only through amendment of the act but 
also through amendment of its title (e.g. such as the National Accreditation 
of Authorities for Compliance Assessment which has been amended and 
supplemented a number of times, including the title due to changes in the 
respective authority). Whether the relations regulated by the reviewed acts 
are subject to permanent regulation is also disputable. Furthermore, one of 
the acts – the Granting of Aid for the Recovery of Holding Bulgarian State 
Railways EAD is envisaged to have a single effect.

1.3. It was already noted that during the period January – June 2011 
the National Assembly adopted 55 ASA. As well as during the preceding 
surveyed periods these ASA actually amend and supplement fewer acts. 
In this particular case 55 ASA amend 52 acts since 3 of the acts have 
been amended and supplemented by more than one ASA (Table 2). These 
are the Labour Code, the Judicial Authority Act and the Notaries Public 
and Notary Activity Act.

1.4. The number of the acts amended more than once within the surveyed 
period remains significant (both by ASA and by transitory and final 
provisions of other acts) – 22 or over 1/3 of the adopted acts. The leaders 

in that respect are the Ministry of Interior Act, the Judicial Authority Act, 
the Taxes on the Income of the Individuals Act – with 4 amendments 
and supplements and the Road Traffic Act, the Waste Management Act 
and the Local Self-Governance and the Local Administration Act – with 3 
amendments and supplements. We should point out that in that respect 
there is a certain improvement in comparison to the preceding period 
when there were 6 acts, amended and supplemented more than 4 times 
(including one act with 7 amendments and supplements – the Health 
Security Act).

1.5. At the same time there is a deterioration of the data in comparison 
to the second half of 2010 according to the indicator of number of acts 
amended and supplemented during the preceding 6-month period. At 
the time this number was 25 and in this survey there are 38 such acts. 
Upon addition of the number of amendments and supplements during 
the two periods (July – December 2010 and January – June 2011) the 
following notable examples stand out: Labour Code – a total number of 
7 amendments and supplements, the Road Traffic Act and the Taxes on 
the Income of the Individuals Act – with a total number of 6 amendments 
and supplements, the Ministry of Interior Act and the Defense and Armed 
Forces Act – with a total number of 5 amendments and supplements.
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1.6. The transitory and final provisions (TFP) of the adopted 55 ASA 
envisage amendments and supplementations in another 158 acts. Thus, 
together with the 52 acts which they amend and supplement directly, 
the total number of the amended and supplemented acts in the period 
January – June 2011 amounts to 210 or by 86 fewer in comparison to 
the second half of 2010. Even though there is a certain decrease as 
regards the preceding 6-month period, it is insignificant, particularly upon 
comparing relative values – 1 ASA adopted within this period amends and 
supplements 4 acts on average where 1 ASA adopted within the preceding 
period amends and supplements 4,5 acts on average.

1.7. As of their coming into effect the acts subject of this survey have 
been amended and supplemented 1035 times in total or 17 times 
on average upon average duration of their effect 11 years (Table 3). 
During the preceding two periods the adopted acts were amended and 
supplemented 20 times per year on average each.

1.8. A slight decrease is established in the average annual number of 

amendments and supplementations of the act for the period January – 
June 2011. This number is 2,1 per act at 2,6 and 2,4 for the preceding 
two periods.

1.9. The observation on the intensified pace of amendment of the 
legislation in the last 5 years is again unambiguously confirmed. Out of all 
1035 amendments and supplementations 757 or over 70% (almost ¾) 
have been implemented in the last 5 years. This percentage within three 
consecutive 6-month periods is one and the same.

Furthermore, during this period the number of the acts amended and 
supplemented 10 or more times after 2005 has increased considerably 
– 42 out of a total number of 52 surveyed acts, i.e. this number has 
increased with respect to the pervious 6-month period from 63% to over 
80%.

1.10. There is no change regarding the number of the acts amended and 
supplemented more than once a year – as well as in the preceding two 
periods 90% (47) of the adopted acts have been amended more than 
once a year.

1.11. 22 or 42% of the surveyed acts were amended as early as the first 
year of their coming into effect. To some extent this may be considered 
as a positive effect, considering that 65% of the acts adopted during the 
preceding 6 months were amended in the very first year of their coming 
into effect.

1.12. Again we can provide examples of acts which have been amended 
even before coming into effect. Such as the Consumers Protection Act 
and the VAT Act which were amended 3 times before coming into effect. 
The situation of the Commercial Registry Act is even more impressive as 
it has 5 amendments and supplementations before coming into effect.

AMENDMENT AND SUPPLEMENTATION ACTS 

Period

Number 
of acts 

amended by 
the adopted 

ASA

Number 
of acts 

amended by 
more than 1 

ASA

Number 
of acts 

amended 
more than 

once

Number 
of Acts 

amended 
during the 
preceding 
period as 

well

Number 
of acts 

amended by 
TFP of the 

adopted acts

Total number 
of the 

amended and 
supplemented 

acts

 

52

 

22 38

 

210
January - 

June 2011
3 158

   

       
July - 

December 
2010

65 3 40 25 231 296

       

Table 2

Source: Ciela
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1.13. A leading position among the acts with a highest average annual 
number of amendments and supplementations hold the Taxes on the 
Income of the Individuals Act, the Tax and Social Security Procedure Code, 
the Defense and Armed Forces Act, the Ministry of Interior Act and the VAT 
Act (Figure 1). The dynamic of change of the tax acts to some extent might 
be explained on the one hand by the nature of these relations and their 
relevance to the budget and on the other hand – by the fact that often the 
changes are necessary due to amendments to other acts. It is difficult to 
understand the high pace of changes in the Defense and Armed Forces Act 
and the Ministry of Interior Act considering that these acts are relatively 
new – the first was adopted only two years ago and there are already 10 
amendments and supplementations and the second one is from 2006 
and it already has 25 amendments and supplementations.

It is worth noting the fact that during the surveyed period the leaders in 
terms of average annual number of amendments and supplementations 
from the preceding two surveyed periods, namely the Health Act, the 
Social Security Code and the Health Security Act were not amended or 

supplemented even once. Their absence is a good sign but this still does 
not take away their leading position according to this indicator.

Source : Ciela

Figure 1
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PACE OF AMENDMENT OF THE LEGISLATION

Period
Total number of 

amendments and 
supplementations

Number of 
amendments and 
supplementations 
from 2005 to this 

moment

Average 
number of 

amendments 
for one year

Number 
of acts 

amended 
during the 
first year of 

their coming 
into effect

Number 
of acts 

amended 
more than 

once a 
year

Number 
of acts 

amended 
10 or more 
times after 

2005

       
January - 

June 2011
1035 757 2,1 22 47 42

       

       
July - 

December 
2010

1237 900 2,6 43 60 41

       

Table 3

Source: Ciela

1.14. Among the acts with the lowest average annual number of 
amendments and supplementations reviewed for the period are the 
Restructuring of the Construction Troops, the Ministry of Transport Troops 
and the Troops of the Posts and Long Distance Communications Committee 
in State Companies Act, the Mediation Act, the Orders and the Medals in 
the Republic of Bulgaria Act, the Bulgarian Academy of Sciences Act and 
the Information and Consultation of the Workers and Employees at the 
Multinational Companies, Groups of Companies and European Companies 
Act (Fig. 2). The small number of amendments and supplementations of 
one act is a matter of narrowed scope, i.e. a narrow circle of public relations 
which are regulated - the Restructuring of the Construction Troops, the 
Ministry of Transport Troops and the Troops of the Posts and Long Distance 
Communications Committee in State Companies Act and the Information 
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and Consultation of the Workers and Employees at the Multinational 
Companies, Groups of Companies and European Companies Act. With 
other acts the lack of high intensity of amendment may be explained with 
the lack of dynamic in the respective public relations – the Mediation Act 
and the Orders and Medals in the Republic of Bulgaria Act. Regarding the 
Bulgarian Academy of Sciences Act the matter whether the lack of changes 
is a good sign or rather a lack of will for reforms will be discussed in the 
analysis in Section II of this survey.

where it is again unclear what causes this deviation from the general rule 
for coming into effect. Only 9 of the acts adopted in the first half of 2011 
provide for a term longer than 3 days for coming into effect – something 
which might provide their addressees with additional opportunity to get 
acquainted with the rules of conduct which they contain.

1.16. The average stay at the National Assembly of the draft acts 
which have become acts during the surveyed period is 123 days. This 
term includes the period from the submission of the draft acts to their 
final adoption at second reading. It is longer by 33 days as regards the 
preceding 6-month period. The increase is due to the higher concentration 
of “pending” draft acts during the current period. The most striking 
examples in this regard are the Act for Amendment and Supplementation 
of the Notaries Public and Notary Activity Act tabled in November 2009 
(564 days of stay), the Act for Amendment and Supplementation of the 
Penal Code submitted in January 2010 (449 days of stay) and the Act 
for Amendment and Supplementation of the Crafts Act again tabled in 
January 2010 (440 days of stay).

Again there are draft acts adopted with extreme speed – the Act for 
Amendment and Supplementation of the Medical Establishments Act and 
the Act for Amendment and Supplementation of the Tax over the Income 
of the Individuals Act were adopted 16 days after their submission to the 
National Assembly. This extraordinary promptness is one of the possible 
explanations of the fact that the Medical Establishments Act which has 
been into effect for over 12 years already has 34 amendments and 
supplementations where the last two were promulgated in June and 
August 2011 respectively.

1.17. Another dissection of the legislative activity for the period should 
be made in order to let us know that by adopting an act the attempts to 
amend and supplement it again do not cease. Regarding 25 or 40% of 
the adopted acts there are pending, i.e. draft acts for amendment and 
supplementation which have not been adopted at second reading yet, 
being at various stages of the legislative process. This in its own right does 
not provide grounds to draw conclusions because at the end of legislation 
all pending draft acts are automatically “nullified”. It is of concern that 13 
of these draft acts have been submitted immediately after the adoption 

1.15. The analysis of the data regarding the deviations from the general 
rule for coming into effect of the acts (3 days following their promulgation 
in the State Gazette) indicates that 25 (or 40%) of the adopted acts 
come into effect on the day of their promulgation in the State Gazette 
and 5 provide for reverse effect of all or part of their provisions. This is 
a considerable increase in comparison to the previous period when 23% 
of the adopted acts came into effect on the day of their promulgation 
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of the respective act subject of this analysis, therefore, it is more than 
clear that it has just been amended. The situation with the Labour Code 
(LC) is particularly striking, which in addition to being amended and 
supplemented twice by separate ASA during the first half of 2011, in July 
(after the end of the surveyed period) was amended and supplemented 
again and after this change two new draft ASA were submitted. It is even 
more absurd that 2 of the amendments of the Labour Code implemented 
this year are by the Council of Ministers which has also submitted one 
of the draft ASA, yet to be reviewed by the National Assembly. There is 
a similar example with the Waste Management Act amended in March 
by a government draft act where in July the Council of Ministers already 
submitted a draft of an entirely new act. The stated examples are not an 
exception and they confirm the conclusions about lack of long term vision 
about the development of the policies in the respective sector as well as 
about the unsatisfactory quality of the draft acts.

1.18. The data about the movants of the draft acts which have become 
acts during the surveyed period show that the Council of Ministers is 
the basic movant of draft acts. It submitted 44 or 2/3 of the drafts of 
the subsequently adopted acts whereas the members of The National 
Assembly submitted 22 of them (the unified draft acts with a different 
movant are accounted for in both instances). 

We should take into consideration that the Council of Ministers in 
practice has regard to all draft acts due to two main reasons. On the one 
hand, a considerable part of the draft acts are submitted by members 
of The National Assembly but in their essence they are governmental 
and this manner of legislative initiative is used to save time or due to 
tactical reasons. For instance, there is no doubt that the amendments 
to the Judicial Power and the Penal Procedure Code Act related to the 
establishment of a specialized penal court are a reflection of the widely 
publicized ideas of members of the Council of Ministers. On the other 
hand when the acts are not of the Council of Ministers or they are its but 
within the framework of the legislative procedure considerable changes 
to the initially submitted draft are proposed, the respective Minister has 
at his or her disposal mechanisms for upholding of the government policy.

1.19. The 9 new acts and 55 ASA included in this survey provide for 
a total number of 652 bylaws different in type and judicial power or 
approximately 11 bylaws per act on average. (Table 4). This data is 
completely commensurate to the data about the preceding surveyed 
periods. 

Source: Ciela
* The total number of bylaws does not include the structural rules of authorities provided for by the law.

Table 4

BYLAWS 

Period
Total number of 

bylaws

Average number 
of bylaws per 

act

Number of new 
bylaws

Number of 
acts with an 

increased 
number of 

bylaws

Number of 
acts together 
with rules for 

application and 
other acts

      
January - June 

2011
652 + 10,9 68 16 16

      

      
July - December 

2010
808 + 11,2 50 + 15 13

      

The number of the envisaged bylaws in the surveyed acts may turn out to 
be higher as in deviation from the requirements of the Bylaws Act in some 
cases the grounds for issuing the respective bylaws are stated rather 
generally and as a result their specific number is difficult to determine. 
There are such examples in the Privatization and Post Privatization Control 
Act, the Medical Establishments Act, the Waste Management Act, the Civil 
Air Travel Act, the Medical Devices Act, etc.

1.20. The acts adopted during the surveyed period provide for 68 new 
bylaws as regards 50 for the preceding period. 16 of the acts have 
increased the number of the bylaws for their application. In this regard an 
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interesting example is the Foreigners in the Republic of Bulgaria Act which 
provides for a total number of 27 bylaws, out of which 8 new (number of 
bylaws and scattering of the legislation which by themselves would cause 
difficulties even to persons who are not foreigners under the act). 

1.21. The number of the acts adopted during the surveyed period which 
provide simultaneously for rules for application and other bylaws is 13 
compared to 16 for the period July – December 2010. In absolute values 
this number has decreased but considering the lower number of the 
acts adopted during this period in comparison to the preceding 6-month 
period, in practice there is an increase in percentage. The Defense and 
the Armed Forces Act, the Ministry of Interior Act and the Road Traffic Act 
not only simultaneously provide for rules for application and other bylaws 
but also have the highest total number of bylaws (Figure 3).

SUBMITTED DRAFT ACTS
(01.01.-30.06.2011)

 In Total New Acts ASA

January 12 0 12

February 31 2 29

March 19 1 18

April 7 0 7

May 23 1 22

June 29 2 27

Totally 121 6 115

Table 5

Source: www.parliament.bg 
* The number of the draft acts does not include the drafts of the acts for ratification. During the surveyed period the submitted 
ratifications are 15 and all of them were adopted.

1.22. Within the scope of this survey for the first time we offer analysis 
of the draft acts submitted during the surveyed 6-month period from 
the perspective of their development (adoption/rejection/withdrawal/
pending review), which additionally enriches the survey of the legislative 
activity and provides new interesting data (Table 5 and Table 6).

Of the 121 draft acts (without the ratifications) submitted during the 
period January – June 2011 54 were adopted, 34 have not been finally 
voted yet at second reading, 21 were rejected and 12 were withdrawn 
(Table 6). Out of the adopted draft acts 35 are by the Council of Ministers, 
19 were submitted by members of the National Assembly. This data, as 
well as the data about the rejected and withdrawn draft acts (19 rejected 
and 12 withdrawn draft acts of members of The National Assembly and 2 
rejected and not a single withdrawn draft act of the Council of Ministers) 
again confirms the conclusion drawn above that the Council of Ministers 
has the highest influence on the condition and the development of the 
legislation.Source: Ciela
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important conclusions and recommendations:
1. Based on the performed analysis of three subsequent 6-month periods the conclusions 
about the high degree of changeability of the Bulgarian legal order are confirmed. On that 
ground it cannot be determined as sufficiently stable and predictable. Even though this 
survey observes some positive changes in certain indicators as regards the preceding 
periods (e.g. number of acts amended more than once, number of acts amended in the 
very first year of their coming into effect), we cannot claim that there is a positive trend 
due to lack of complete comparability of the data. The analyses of subsequent periods 
will enable us to establish whether there are such tendencies. Meanwhile the three 
surveys confirm unambiguously the unfavourable data on most of the indicators where 
according to some of them there is even aggravation of the negative trends. 

2. The data about the pending draft acts gives us additional grounds to consider that the 
unfavourable trend for rather intensive pace of changes in the legislation will continue 
during the next period as well. This refers mostly to those which have been submitted 
after the last change of the respective act implemented within the surveyed period.

3. We should take into consideration the fact that to a large extent this dynamic is 
generated by the Council of Ministers. It is not just the main movant of the draft acts 
but as it was noted, practically it is related to all draft acts reviewed by the National 
Assembly.

4. Each Minister, as well as the Council of Ministers as a collegiate authority should 
consider the necessity for certain legislative intervention more carefully, as well as plan 
in advance the potential changes in a specific act. The Ministers should get involved in 
the legislative process much more actively in the events when they are not at the base 
of the legislative initiative as well. It is not reasonable to allow for numerous changes in 
one act within one year and sometimes even in several months regardless of who is the 
movant of the amendments because this creates chaos and becomes a prerequisite for 
the instability of the legislation.

5. There is an ongoing practice to adopt acts which regulate a very narrow scope of 
public relations as well as such which are not subject to permanent regulation. Such 
“fragmentation” of the regulation hinders the requirements of the Legislative Acts 
Law as well as being an additional premise for unreasonable “exaggeration” of the 

DEVELOPMENT OF THE DRAFT ACTS SUBMITTED IN THE PERIOD JANUARY – JUNE 2011

Adopted Rejected Withdrawn Pending

In 
total

CM
Members of
The National 

Assembly

In 
Total

CM
Members of
The National 

Assembly

In 
Total

CM
Members of
The National 

Assembly

In 
Total

CM
Members of
The National 

Assembly

54 35 19 21 2 19 12 0 12 34 12 21

Table 6

Source: www.parliament.bg
* The development of the draft acts submitted in the period January – June 2011 has been reviewed to 1 September2011

It is worth noting that 2 of the draft acts submitted by the Council of 
Ministers were rejected during the voting at the National Assembly as 
early as their first reading. These are the draft act for amendment and 
supplementation of the Health Security Act (submitted in January and 
rejected in May 2011) and the draft act of Law of Divestment in Favour  
of the State of Property Acquired from Criminal Activity or Administrative 
Offences (submitted in May and rejected in July 2011). The first draft act 
envisages serious changes in the matter of the voluntary health security 
through turning it into an activity of health insurance and the second 
introducers the institution of the so called civil confiscation – seizing in 
favour of the state of property acquired from criminal activity as separate 
and independent procedure from the penal prosecution and respectively 
not based on the existence of sentence. This analysis will not elaborate 
on the changes proposed by the rejected draft acts until they become 
a legislative fact. In all events the officially announced arguments that 
the acts have legal and technical imperfections cannot be shared not 
only because this can be argued against but also on formal grounds. The 
Constitution and the Rules for the organization and the activity of the 
National Assembly regulate the procedures for adopting the acts at two 
readings within which these problems may be removed in the event when 
the philosophy of the proposed draft act is shared. Evidently in these 
events it is about principal differences related to the state policy in the 
respective field.
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ii. Analysis 
of some key acts

Similarly to the preceding survey the conclusions and commentaries 
on the quality of some more important acts adopted within the 
reviewed 6-month period may be formally distributed into the 

following basic groups:

 Reforms and Acts

 People or Rules

 Laws and Rights

 Other problems of the legislative activity

2.1. Reforms and Acts

These are the acts which claim to be (whether expressly formulated by the 
movant in the reasons or upon the public presentation and discussion or 
ensuing from the essence of the proposed draft act) a legislative base for 
making reforms or considerable changes in a specific public sphere.

2.1.1. One of the key acts adopted within the reviewed period is the 
Election Code (SG, issue 9 dated 28.01.2011). The reason for its inclusion 
in this group is primarily the circumstance that the codification of the 
election legislation is a matter which has been discussed many times over 
recent years and the very idea of such type of regulation contains it itself 
the claim for a significant change.

Before analyzing in depth the provisions of the Election Code through 
the prism of its reformative tendency it is interesting to follow briefly the 
dynamic of the amendment of the election legislation in the last 20 years. 
Based on that, it would be possible to comment on and assess prospective 
changes in the new election act in the subsequent surveys (Table 7).

From the adoption of the Constitution of the Republic of Bulgaria (1991) 
to the adoption of the Election Code in Bulgaria during different periods 
there were 5 effective acts regulating the organization and the holding 
of various types of elections. These are the Election of Members of The 

legislation, which in the end causes difficulties to the addressees of the norms upon 
its establishment and compliance. Besides, such approach by itself creates conditions 
for incompliance and contradictions between the separate acts, which may be avoided 
upon careful legal review of the effective regulation in order to establish the exact 
systematic location of the legal provisions and for respective changes of the texts which 
contradict them.

6. There is still a number of acts which simultaneously provide for rules for application 
and a constantly increasing number of other bylaws which is a precondition for 
contradictions and discrepancies of the regulation and causes considerable difficulties 
to the legal subjects in the processes of the application of the law.



26 27

Table 7

Source: State Gazette, Ciela
* The average values do not include the Election Code
* The data accounts for the regular local elections only. 

ELECTION LEGISLATION

Act

 
Effective in 

years
Total number of 

amendments

Average number 
of amendments 

for 1 year

Elections held 
under the 

effect of the act

Amendments in the 
year of the elections

Promulgated/
Effective

 

EMPMCMA

22 August 
1991/as of the 
promulgation 

date

20 6 0,3

13 Oct. 91 3: 27 Aug., 13 
Sept., 28 Nov.

18 Dec. 94 no

19 Apr.97 1: 14 March

EPVPA 4 October 1991 20 13 0,7

12/19 Jan. 92 2:4 Oct., 28 Nov. 91

27 Oct./3 Nov. 
96 1: 21 May

11/18 Nov. 01 3: 13 March, 18 
Sept, 19 Oct.

22/29 Oct. 06 3: 21 March, 4 
Aug., 24 Nov.

EMPA

13 April 2001/ 
as of the 

promulgation 
date

10 14 1,4

17 June 01 1: 8 May

25 June 05 3:1Apr., 12 Apr., 
3 May

5 July 09 2: 24 Apr, 15 May, 
16 Oct

LEA 25 July 1995 16 24 1,5

29 Oct./11 
Nov. 95 2: 1 Aug., 22 Sept.

16/23 Oct. 99 2: 3 Aug., 28 Sept.

26 Oct./ 
2 Nov. 03 2: 5 Aug., 21 Oct

28 Oct./ 
4 Nov. 07

3:19 June, 3 Aug., 
28 Sept.

EEPMRBA

6 March 2007/ 
as of the 

promulgation 
date

4 6 1,5

20 May 07 1: Promlg. 6 March

7 June 09 4:3 Apr., 24 Apr., 
24 June, 16 Oct.

Election 
Code

28 January 
2011 1 1 1

Scheduled 
elections: 
23 Oct. –

presidential 
and local

1: 14 June

National Assembly, Municipal Counselors and Mayors Act, the Election of 
President and Vice President Act, the Election of Members of The National 
Assembly Act, the Local Elections Act and the Election of the European 
Parliament Members from the Republic of Bulgaria Act. The Election of a 
Great National Assembly Act is also part of the election legislation but due 
to obvious reasons it is not included in the analysis below.

Under the effect of these acts a total number of 15 elections were held 
to appoint respective representatives of the state and local authority. 
Each of the acts has been effective for 11,7 years on average and has 
been amended and supplemented 1,1. This relatively low dynamic 
of amendment of the election legislation should not be misleading as 
in this event the data about amendments to the legislation in the year 
of elections is more interesting since this is when the acts practically 
have their effect. Only during the National Assembly elections in 1994 
there was not change in the then effective election act in the year 
of the elections. Upon the other 14 held elections amendments and 
supplementations to the respective election act were adopted in the 
year of holding the elections more than once for that matter. The total 
number of the changes in the year of the elections is 33 which at 15 held 
elections means that each act was amended 2,2 times on average in the 
year of the elections. Furthermore, in 9 events the amendments were 
made in the month preceding the elections. On average the amendments 
were promulgated 56 days or less than two months prior to holding the 
respective elections. This data clearly shows the rather politicized and ad 
hoc nature of the amendments to the elective legislation. Undoubtedly, 
this is a bad legislative approach not only because in a democratic state 
it is not normal to change “the rules of the game” at the last moment but 
also because this often creates difficulties for the citizens to exercise their 
active election right.
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From the perspective of the presented analysis the change dynamic 
of the preceding election legislation the adoption of the Election Code 
at a relatively distance moment from the date of elections should be 
assessed positively – almost 10 months prior to the first elections to be 
held in compliance with its regulations. Indeed, the data already shows 
one amendment of this act after its adoption but we should take into 
consideration that it is related to Decision No.4 dated 4 May 2011 of 
the Constitutional Court whereby separate provisions of the Election 
Code were declared anti-constitutional. It is worth noting that after the 
adoption of the amendments and supplementations in June 2011 three 
draft acts for amendment and supplementation of the Election Code were 
submitted at the National Assembly, which again shows the will of the 
members of the National Assembly to continuously regulate the rules for 
holding elections to the very last moment before they are held.

In order to analyze to what extent the Election Code carries ideas 
containing principal changes in the organization and holding of elections 
we should outline the basic problems of the election process in Bulgaria. 
From this point of view exactly the provisions of the code will be surveyed 
briefly and it will be established whether it contains resolutions allowing 
for overcoming or at least limiting the demonstration of the existing 
problems. These problems are known and have been publicly discussed 
many times and could be brought down to:

 The Debate on the type of the election system;

 The so called “election tourism”;

 “Buying” votes;

 The low voting activity;

 The insufficient correctness of the election lists;

 The lack of permanent professional election administration;

 The insufficient effectiveness of the rules for financing and  
 control over the funding of the political parties and coalitions.

The types of election systems, their advantages and disadvantages have 
been widely discussed in the constitutional legal theory. It is known 

that it could not be abstractly claimed that a specific system is the 
most appropriate one and it should be implemented in its theoretically 
grounded form by all means. The form of the elections system is on the 
one hand a matter of development of the society and of certain traditions 
in this regard and on the other hand – of political values, desires and 
capabilities. The main question discussed throughout the years is primarily 
the type of the election system for holding elections for members of the 
National Assembly. For a long time Bulgaria has applied the proportionate 
system. At the last the National Assembly elections in 2009 the legislator 
provide for mixed system. The Election Code takes a certain step and 
introduces the proportionate system with a preferential element. This 
system has been evaluated by specialists as a relatively suitable variant 
which combines well the advantages of the proportionate system with the 
opportunity to introduce a certain majority element. As a matter of fact, 
the opportunity for preferential voting is introduced for the first time in 
Bulgaria by the Election of the European Parliament Members from the 
Republic of Bulgaria Act. At the time a comparatively high threshold for 
conversion of the preferential vote into mandate was provided for – 15% of 
the votes received for the candidate list. The Election Code decreases the 
threshold to 9% which is a positive step since it increases the significance 
of the preferential vote.

As regards the so called election tourism or the organized and rather mass 
change of the address registration of citizens in order to exercise their 
voting right at another place, the Election Code contains some provisions 
aimed at hindering this phenomenon. On the one hand there are the 
rules related to the settlement, i.e. the introduction of the condition for 
the person to have resided at a certain populated location for a certain 
period of time prior to the elections. The terms initially provided for in 
the Election Code have been deemed anti-constitutional due to their 
“excessive duration” and they have been changed accordingly. Actually, 
the decision of the Constitutional Court in this part may be discussed as 
there is no way to provide sufficiently sound legal as well as constitutional 
arguments that a certain number of days contradicts to a norm of 
higher level. It is true that the European Commission for Democracy 
through Law (The Venice Commission) with the European Council in its 
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standards and recommendations for good election practices formulates 
a tentative reasonable duration of the term but it does not have an 
imperative nature and the determination of the term for settlement 
remains within the competence of the national legislator. The publicly 
announced information about the registration of only about 500 voters 
at other residential locations after the decision of the Constitutional 
Court and prior to adopting the amendments to the act demonstrate that 
the provisions regarding the settlement have a positive effect already. 
Another measure of the Election Code aimed at overcoming the problem 
of “election tourism” is the removal of the opportunity to issue certificates 
for voting at another location – it is preserved only regarding the persons 
formally engaged with the elections.

“Buying Votes” or the illegal encouragement of voters to exercise their 
voting rights in a specific manner against receiving a gift or another 
material incentive is a serious problem. It has been established many 
times (even if only in separate instances) during all elections in Bulgaria 
and to this moment no effective measures have been taken to overcome 
it. In this respect the rule in the Election Code to indicate the vote of 
the voter only by the X sign is worth upholding since this would hinder 
the opportunity to control the vote by putting specific signs. Naturally, a 
more precise evaluation of the effectiveness of the introduced rule could 
be performed after holding the elections considering however, that not 
all instances of vote buying become publicly known and it is difficult to 
establish the reason for the larger or smaller scope of this phenomenon. 
The option for electronic voting through automated systems introduced 
at the elections for members of the National Assembly in 2009 was 
not assumed by the Election Code regardless that it is a means which 
could both prevent the manipulation of the vote and the prospective 
manipulations of the election result in the respective section.

The voting activity is mostly a matter of degree of development and 
democracy of the society and trust of the citizens in the institutions. The 
voting activity may be influenced legally in two principal manners. Firstly, 
this is the obligatory voting – a legislative solution which is rare in the EU 
and which raises a number of other questions not only of legal nature.

The other potential means for certain increase of the voting activity is 
the electronic voting. The Constitutional Court deemed anti-constitutional 
the provisions of the Election Code providing for experimental electronic 
voting by the Internet during the presidential elections in 2011. As a 
matter of principal the Internet voting raises some questions related to 
the possible manipulation of the voting and the disclosure of the secret 
of the vote but this argument is related mostly to the safe technical 
servicing of such type of voting. The proposed regulation contained rules 
guaranteeing the secrecy of the content of the vote of the voter which 
the Constitutional Court assessed as insufficient and as a result deemed 
this opportunity anti-constitutional. In the future it is worth discussing 
again the option for electronic voting by Internet upon strict regulation of 
all relations concerning this modern method of widening the democratic 
participation of the citizens.

One of the matters constantly discussed with reference to the election 
act is the one about the establishment of permanent professional 
election administration which shall perform its functions objectively and 
independently upon holding the respective elections within its stipulated 
mandate. In this regard the Election Code is not a step forward. The party 
principal of establishment of the Central Election Commission is preserved. 
The stipulation of a 5-year mandate of the commission without introduction 
of experts aggravates the problem and does not lead to democratization 
of the election process which undoubtedly could be achieved to a greater 
extent by creating professional election administration. The decision of 
the Constitutional Court in the part where it deems anti-constitutional the 
provision for calling off the members of the Central Election Commission 
by request of the party or coalition which has promoted them deserves 
support since this permission provided grounds for additional political 
dependence of the members of the Central Election Commission.

There are no significant changes in the Election Code in comparison to 
the preceding legislation as regards the voting lists as well as the rules for 
funding and control over the funding of the political parties and coalitions.

In general the Election Code contains some new positive moments aimed 
at the overcoming of existing problems upon holding elections which shall 
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be appreciated. It is however, necessary to make additional efforts for 
democratization of the election process both regarding the change of the 
principal of formulation of the election administration and in relation to 
other considerable matters of the organization and holding the elections 
– preferential voting, electronic voting by Internet, etc.

2.1.2. One of the acts where there is a significant discrepancy between 
the necessity and the expectations for reform and the adopted changes is 
the Act for Amendment and Supplementation of the Bulgarian Academy of 
Sciences Act. In 2010 4 draft acts were submitted at the National Assembly, 
including a draft of a new act which envisage various significant changes 
in the organization and the activity of the Bulgarian Academy of Sciences 
– increased funding of priority scientific areas, provision of financial 
independence of the scientific institutes, approval of the chairperson 
of the Bulgarian Academy of Sciences by the Prime Minister, disposal 
of the real estate only after permission by the National Assembly, etc. 
Consequently all draft acts have been withdrawn from the movants and a 
draft act for amendment and supplementation was submitted signed by 
representatives of the different parliamentary groups. Thus, practically, 
the amendments to the Bulgarian Academy of Sciences Act are just two 
– initiation of obligation to provide annual report about the activity of 
the Bulgarian Academy of Sciences before the National Assembly and 
establishment of a Council of the Trustees comprising representatives 
of the state, science and business which has consultative functions. 
Again the Council of Ministers and the National Assembly do not find 
the necessary will for more significant changes in the basic scientific 
organization, which means that the problems related to the lack of priority 
funding of science, the insufficient relation between the funding and the 
scientific results, the low remuneration of those working in the scientific 
units of the academy, etc. most probably will remain unresolved.

2.2. People or Rules?

Within the surveyed period the Act for Amendment and Supplementation 
of the Judicial Authority Act (SG, issue 1 dated 04.01.2011) and the Act for 
Amendment and Supplementation of the Penal Procedure Code (SG, issue 
13 dated 11.02.2011) which provide for the establishment and regulate 

the activity of a specialized penal court (as well as of specialized court of 
appeals, specialized prosecutor’s office and investigation department to 
the specialized prosecutor’s office).

The data about the dynamic of the amendment of the Judicial Authority 
Act and the Penal Procedure Code is demonstrative of the approach in the 
legislative policy and undoubtedly it is an emanation of the state policy in 
these significant jurisdiction areas – the structure and the organization of 
the judicial authority and the procedural order for review and resolution of 
criminal cases. The Judicial Authority Act was adopted in August 2007 and 
for its 4-year effect it already has 12 amendments and supplements, i.e. 3 
per year. 4 of these amendments and supplementations were implemented 
within the reviewed 6-month period (two by separate ASA and two – by 
transitory and final provisions of other acts). The same goes for the Penal 
Procedure Code which was adopted in October 2005 and it already has 13 
amendments and supplementations or 2,2 on average per year. During the 
surveyed 6-month period this act was amended twice (once by ASA and once 
by transitory and final provisions of another act). It is not necessary to be 
a specialist to realize that such significant number of changes in relatively 
new acts is a clear sign for the lack of long term vision and understanding 
of the problems and the ways for their overcoming.

These acts again raise the question of how we perceive the legal order 
and order in general – whether as a system of rules which function and 
apply similarly in similar hypotheses or primarily as individuals, collectives 
of people who create and personify order. One of the significant problems 
during the years of the transition in Bulgaria is namely the stable 
understanding that the quality of the social environment depends on the 
people who govern and not on the rules which regulate this environment.

It is not a secret that one of the greatest problems of the contemporary 
Bulgarian society is the fight against crime including organized crime. 
In recent years various ideas for improvement of the functioning of the 
authorities which fight against crime have been proposed and discussed. 
Current practice shows that regardless of the numerous declarations of 
good intentions, there are no indications for managing this problem for the 
time being.
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The idea for establishing specialized penal courts (first instance and 
court of appeals) and their corresponding prosecution and investigation 
authorities was discussed for months on end prior to submitting a draft 
act in that regard to the National Assembly. The fact that the ideas were in 
a more general form without prepared draft act resulted in many disputes 
but did not allow the holding of real professional discussion and the debate 
remained at the level of political talks and did not reach further than the 
claim for possible anti-constitutional character of part of the proposed 
solutions. It did not become clear why the draft acts were submitted by 
members of the National Assembly and not by the Council of Ministers. As 
it was already noted, this is a relatively regular practice in the Bulgarian 
parliamentary tradition either to gain time or to avoid objections of the 
members of the government.

With the adoption of the act part of the disputable propositions dropped 
out but the debate continued to be held on the plain of constitutionality/
anti-constitutionality. Currently the case at the Constitutional Court is 
still pending. (constitution case No. 6 of 2011 initiated by request of 58 
members of the National Assembly on 17.02.2011).

The problem of the constitutionality of the act is only one (though 
particularly important) of the plains for continuation of the debate 
instigated by it. In its essence this is a debate about one of the key 
weaknesses in the legislative policy here, namely: the proposed solutions 
are not directed toward removal of the reasons causing the problems 
but toward establishing new bodies and structures often embodied by 
new persons who are expected to make extraordinary achievements. This 
practice may create a certain impression of decisiveness but it can rarely 
change the situation for the best.

The act is built upon the notion that the establishment of several 
bodies within the framework of the existing judicial system to work 
generally under the same procedural rules (with little deviations) and 
whose final acts are generally contestable before the existing higher 
bodies of the magistracy may introduce a considerable change in the 
fight against organized crime. The inclusion in the legislative package 
of the requirement for the members of the Supreme Judicial Council to 

demand access to classified information and the introduction of open 
voting upon the election of administrative leaders and their deputies 
indicates clearly that it is relied mostly on the selection of the magistrates 
in the new bodies, probably considering both their professional qualities 
(increased requirements for judges and prosecutors – to comply with 
certain requirements for experience and to be active magistrates to the 
moment of their appointment – these are also disputable) and their moral 
qualities (the understanding that the Supreme Judicial Council whose 
decisions are often morally reproachable will have to function at higher 
standards). This is evident from the grounds of the draft act whose basic 
aim is the expectation for “election and appointment of magistrates with 
higher professional qualities”.

Each effort to fight against organized crime should be supported. 
Unfortunately, the analysis shows that it is unlikely for the amendments 
and supplementations to the Judicial Authority Act and the Penal 
Procedure Code to result in considerable success in fighting organized 
crime. The reasons for that are several:

 As stated, the role of the legislation in the governing of the public 
processes is in the establishment of effective and permanent rules 
allowing the removal of the reasons causing a certain problem and not 
finding opportunities for some people being replaced by other people.

 The changes do not take into sufficient consideration one of the main 
reasons for the low degree of uncovering of crimes and the low percentage 
of the sentencing verdicts in Bulgaria (except the verdicts on transport 
crimes and some thefts) – and this is the weak operational police work 
and the insufficient preparation of the cases at the prejudicial stage. 
In this respect, if the changes result in any effect, it would be mostly 
in the work of the prosecution and investigation authorities where the 
specialization might increase the professional results.

 The understanding that the court participates in the fight against 
organized or any other type of crime is essentially wrong. The role of the 
court is to be an arbiter upon important social conflicts to rule on cases in 
compliance with law and the evidence on the case. The attempts to turn 
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it into an instrument if the penal policy are characteristic of past political 
regimes and even if they have had a short term positive effect, in long 
term they have never been in favour of the citizens.

 The effectiveness of the jurisdiction is indeed a serious matter but 
it is difficult to resolve it without clear vision and systematic efforts or 
“partially”. Both organized and communal crime is part of a more general 
criminal environment and if it is not changed good results are hard to 
expect. Upon the analysis of organized crime in Bulgaria we should not 
disregard the fact that its key and permanent financial sources are the 
smuggling of excise goods and VAT frauds.

 The promptness of the jurisdiction is also an important matter (referred 
to due to other reasons in this survey) to be resolved by the Bulgarian 
jurisdictional system in general and not only regarding publicly sensitive 
cases. No matter what legal and technical solutions are sought, it should 
always be considered that the increase of the pace of the process cannot 
be at the expense of compromise with the objectivity of the court. In this 
regard neither the desire for promptness, nor the penal inclination in 
public opinion (see the survey of public opinion) should distort the key 
role of the court.

 The matter of the effectiveness of a certain legislative decision is not 
only a matter of good concept and its precise regulative recreation only. 
The preparation of the change should not be underestimated. It may be 
reviewed from at least two points of view. On the one hand, as provision of 
the necessary conditions and resources for realization – organizational, 
material, etc. On the other hand, this is a matter of persuasion and 
empathy, of achieving a minimum degree of consent for change by 
the people to bear the burden of its implementation. In this regard the 
changes in the Judicial Authority Act and the Penal Procedure Act cannot 
be evaluated as sufficiently prepared. The idea for selection of the best 
professionals cannot be easily implemented in practice considering that 
at the announced competitions for the respective managing positions 
one candidate applied for each position. The fact that the specialized 
penal court could not commence its work in compliance with the terms 
provided for under the law (for appointment of administrative managers 

and magistrates, for provision of buildings, etc.) is also indicative. The 
desire and the efforts for change are an important prerequisite for the 
reformation of a certain system but as it becomes evident, it is not 
sufficient. In addition to them there is need for clear vision and adequate 
measures and last but not least a respective public image as a condition 
for successful implementation of the respective change.

2.3. Laws and Rights

As we noted in the previous issue of the survey a significant problem is 
the inclination of the legislative body to infringe rights of the citizens or 
to create inequality among them without a thorough debate and led only 
by ad hoc reasons. In addition to deeming the respective provisions anti-
constitutional in some cases, generally this is a signal that the matter of 
the rights continues to be predominantly a topic for political statements 
rather than an important orientation point in the activity of the institutions.

2.3.1. This is exactly the case with the already mentioned amendments 
and supplementations to the Judicial Authority Act regarding the 
requirements for the members of the Supreme Judicial Council to demand 
access to classified information and regarding the implementation of open 
vote upon the election of administrative managers and their deputies. If 
we leave aside the matter of their constitutionality, at first they do not 
refer directly to the rights of the citizens. Upon more detailed analysis it 
becomes clear that both changes affect the independence of the judicial 
system and in particular the opportunity for its basic staffing body to be 
influenced by actions of the executive authority. And the independence 
of the judicial system is directly related to one of the earliest formulated 
rights – the right of the citizen of fair trial.

2.3.2. An interesting matter related to the passive election right is raised 
by the Election Code. It introduces the requirement for the candidates 
for members of the European Parliament from the Republic of Bulgaria 
and for municipal counselors and mayors not to hold citizenship of a 
non EU member state in addition to their national citizenship. These 
provisions were contested before the Constitutional Court but the votes 
of the constitutional judges are distributed and as a result the demand 
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in this part is rejected. This means that the provision is still effective and 
practically the following hypothesis is possible. A person – citizen of a EU 
member state will be able to become candidate in European and local 
elections even if he or she is not a Bulgarian citizen (since this is the 
regulation of the Community Law) whereas at the same time a Bulgarian 
citizen who holds another citizenship in a non-EU member state will not 
be able to exercise his or her passive election right in European and local 
elections. This restriction of the passive election right in addition to being 
illogical is also impermissible and discriminating as it results in unequal 
treating of the citizens on the grounds of their origin (Article 6, Para 2 of 
the Constitution).

2.3.3. One of the important acts adopted within the surveyed period is the 
Act for Amendment and Supplementation of the Commercial Registry Act 
(SG, issue 34 dated 29.04.2011). The Commercial Registry Act was adopted 
in 2006 and it already has 10 amendments and supplementations, 5 of 
which were implemented before the act came into effect. The adopted 
amendments and supplementations at the Commercial Registry Act raise 
interesting questions related to the personal data protection right as well 
as to the basic civil right of formation.

One of the basic lines of changes in the act is the restriction of the publicity 
of the Commercial Registry. Partial announcement of the circumstances 
and deeds at the Register has been provided for – “without information 
which represents personal data”. This is incompliant with the function of 
the Commercial Registry. Data which is generally “personal data”, i.e. it 
reveals the identity of an individual as a rule lose that quality by virtue of 
the special law under which the identity of the holder (individual) is subject 
to announcement at the Commercial Registry. In this respect the aimed 
“personal data protection” contradicts if the function of the Commercial 
Registry to be a universal publisher if relevant market information and 
last but not least of the requirements of the community law for third 
parties to have unlimited access to “data about the identity of the persons 
authorized to undertake obligations on behalf of the company” (Directive 
2009/101/EC).

The personal data protection is a key reason for the implementation of 

two types of access to the registry – free and non-paid access to the 
database comprising the registry and registered access to the commercial 
cases. The act provides that the registered access shall be implemented 
in several ways – on site at the agency after submitting a request and 
ID and long distance – by electronic signature or by digital certificate 
issued by the agency. The act does not contain any instructions regarding 
the conditions for issuing the certificate, the term of validity, etc. What 
is peculiar is that the envisaged verification of the identity of the third 
persons for the implementation of registered access represents “personal 
data processing” under the Personal Data Protection Act and of the acts 
of the community law implemented by this act. Such processing may be 
deemed disproportionate and its purpose – unreasonable under the rules 
for personal data protection. The third parties – holders of this personal 
data by rule are not merchants and their data is not subject to processing 
in contrast to the identity, i.e. the personal data of the representatives 
of commercial entities whose disclosure is a requirement of the special 
rules of Directive 2009/101/EC.

Another serious problem of the new regulation is the manner for distant 
access to the register from abroad considering that the electronic 
signatures issued there are not valid in Bulgaria.

The changes are based on the necessity to protect personal data without 
providing information about the manner of abuse of personal data and 
the number of cases where there are signals. NGOs working in the field 
claim that after the implementation of the registry the instances of 
abuse of personal data have not increased. Thus, without clear reasons 
the publicity of the register and the right of access to information of the 
citizens is restricted. In this event, the problem of the personal data 
protection is a matter of technical ways and means of protection and not 
of a limitative regulation. This leads to the paradox that the register is 
determined as “public” and in reality the publicity is rather limited.

Therefore, this change in the Commercial Registry Act not only prejudices 
significantly the right of information of the citizens but it also creates 
uncertainty for the business entities which will not be able to establish 
quickly and easily the data about other merchants they are interested at, 
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which is the main purpose and advantage of the performed reform in the 
commercial registration.

2.4. Other problems of the legislative activity

2.4.1. Often in the legislative activities there are cases when the 
legislator led by its desire to comply with the increased expectations 
of the public in relation to a particular event, undertakes a change in 
the legislation which turns out to be insufficiently thought over and 
difficult to apply in practice and the regulations so established become 
“dead”. As an example we can provide one of the amendments of the 
Penal Code dated April 2011 which introduces criminal liability for illegal 
infliction of death, severe or permanent harm to a vertebrate when this is 
performed in a cruel manner (Article 325b). The question is whether this 
regulation will be effective and it will be applied similarly and principally 
to all practical cases within its scope which is rather wide under this 
formulation of the provision.

2.4.2. The last amendments in the Labour Code are a good example of 
how the failure to execute the law in force could justify future amendments 
in the legislation. By a transitory rule it is provided for a prolongation by 
half a year of the term in which the current organizations of workers and 
employees and of employers are considered representative on national 
level – till the middle of 2012 instead of the end of 2011 (when the 
4-year period expires). As a reason for this amendment the movant of the 
bill – the Council of Ministers – bring forth the impossibility to keep the 
terms under the law because of the ongoing discussions in the National 
Council for Tripartite Cooperation about changes in the criteria for 
representativeness of the trade-unions’ and employers’ organizations. 
As a matter of fact, by the time the amendments in the Labour Code 
enter into force, the deadline for announcing a new procedure has 
already expired and a violation of the law has already be committed. 
In the original draft law, approved by the Council of Ministers and 
submitted to the National Assembly, was even proposed an amendment 
in the main corps of the law which provides for a general prolongation of 
the term for which the organizations of workers and employees and of 
employers are acknowledged as representative on national level (from 

4 years to 4 years and a half), but this wasn’t voted for by the members 
of the National Assembly. This amendment in the Labour Code is a very 
indicative and eloquent example of an unnecessary legislative activity, 
which only reason is the failure of certain public servants to fulfill the 
law in time
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ііі. constitutional 
control

In the period January – June 2011 the Constitutional Court issued a total 
number of 10 final acts – 8 decisions and 2 rulings for suspension of 
constitutional cases (Table 8). This is more than the second half of 2010 

when 7 final acts were issued – 6 decisions and 1 ruling for suspension of 
constitutional cases and less than the first half of 2010 when the number 
of the issued decisions and rulings amounts to 15. In general the trend for 
increase in the number of the acts issued by the court for the last three 
years is preserved. However, we have to take into consideration the fact 
that the number of the initiated cases in the period is smaller than during 
the preceding years – 7 cases from the beginning of 2011 and in 2009 
and 2010 – 19 cases and 22 cases respectively.

The majority of the decisions issued in the first half of 2011 contain 
acknowledgement of the demands – 6 decisions in comparison to 2 
decisions whereto the demands were rejected. The data shows a certain 
trend for increase of the number of the acknowledged demands in recent 
years. If in 2005, 2006 and 2007 the Constitutional Court acknowledged 
the demands in less than 1/3 of the decisions it ruled on, in 2008, 2009, 
2010 and 2011 the acknowledges demands are about or over 2/3 of the 
total number of the issued decisions.

During the second half of 2010 as well as during the first half of 2011 
there is a high number of dissenting opinions on the issued decisions – 
15 in total or about 2 dissenting opinions per decision.

The average duration of the review of the cases is 110 days which is a 
decrease as regards 2010 – 140 days. The average duration of reviewing 
of the cases continues to be rather long in comparison to the preceding 
three years when it was 75 days.

Of the decisions containing acknowledgement of the demands issued in the 
first six months of 2011 (a total number of 6 decisions), 4 refer to civil rights. 
These are the decisions which deem as anti-constitutional provisions from:

 The Social Security Code – regarding the transfer of the funds from the 

individual lots to the Pensions Fund of the state public social security;

 The Bulgarian Identification Documents Act – regarding the restrictions on 
leaving the borders of the country upon the existence of certain liabilities;

 The Election Code – regarding the requirements for exercising the active 
and passive election right;

 The Decree on the fight against petty crime – regarding the opportunity 
to appeal against the punishment “detention at the units of the Ministry 
of Interior”. 

ACTIVITY OF THE CONSTITUTIONAL COURT

Year 
Initiated 

cases

Number of decisions Number of 
resolutions for 

termination 
(impermissible 

claims)

Reservation 
opinions (on 
resolutions/ 
on rulings)

Average 
duration of 
the cases 

(days)In
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2011 
(01.01-
30.06)

7 8 6 2 2 15 110

2010 22 15 7 6 7 24 140

2009 19 11 7 3 0 41 73

2008 5 6 4 2 0 12 74

2007 10 10 3 5 3 10 78

2006 12 9 3 6 2 23 109

2005 11 9 2 5 1 16 118

Тable 8

Source: http://www.constcourt.bg 
*The total number of the resolutions includesall resolutions of the CC for the respective period but not all are accounted for upon 
“extended/rejected claims”. The interpretative resolutions of thе CC and the resolutions on competence litigation are not included. 

During this period as well as during the preceding periods the most active 
of the subjects authorized to refer to the Constitutional Court were the 
members of the National Assembly who initiated a total number of 6 demands 
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RESOLUTIONS OF THE CONSTITUTIONAL COURT ACCORDING TO THE APPROACHING AUTHORITY

Council of 
Ministers MPs President Prosecutor 

General Ombudsman SCC/SAC Other

Year 

In 
tot

al

I R A

In 
tot

al

I R A

In 
tot

al

I R A

In 
tot

al

I R A

In 
tot

al

I R A
In 

tot
al

I R A

In 
tot

al

I R A

2011 

(01.01-

30.06)

0 6 0 2 4 0 0 1 1 2 1 1 1 1

2010 1 1 8 3 5 3 2 1 0 3 2 1 1 1 5 4 1

2009 0 6 3 3 0 1 1 2 2 0 1 1

2008 0 1 1 1 1 2 2 1 1 1 1 0

2007 0 6 2 2 2 0 0 4 3 1 1 1 0

2006 0 3 3 0 5 2 1 2 0 2 1 1 0

2005 0 4 3 1 0 2 2 0 1 1 0

In total 1 1 34 2 17 15 4 2 2 10 2 3 5 11 5 1 5 8 2 3 3 7 5 2

Table 9

Source: http://www.constcourt.bg 
*I – impermissible claim; R – rejected claim; A – approved claim

important conclusions and recommendations:
1. The relatively higher number of enactments adopted by the Constitutional Court in 
the last three years is preserved in comparison to previous years and now this number 
is steadily over 10 decisions per year. Nevertheless, there are sufficient grounds to 
think that the potential of the court is higher. We should take into consideration the 
considerable practice and experience acquired by this body both in essence in view 
of the matters subject of discussion and in administrative and organizational regard. 
The individual constitutional claim could be a suitable mechanism for additional 
development of the capabilities of the Constitutional Court.

2. The increase of the share of the acknowledged demands in recent years within the 
scope of the total number of decisions gives grounds to the conclusion that the subjects 
authorized to refer to the Constitutional Court exercise this power with moderation both 
regarding their estimation of the necessity to refer to the court and the preparation of 
the grounds for the constitutional demands. On the other hand, as far as in the majority 
of the cases it is about contesting newly adopted legal provisions, we may raise the 
question of the quality of the adopted acts in terms of their constitutionality. Since the 
constitutional control over the acts is based on referral and often it is a function of a 
certain political configuration and relationships, we cannot draw a definite conclusion 
that the number of the adopted anti-constitutional acts is increasing.

3. Similarly to the preceding period we can draw the conclusion about the significant role 
of the Constitutional Court as regards the protection of the rights and freedoms of the 
citizens. The evidence about that is the relatively large number of decisions concerning 
matters of the civil rights and the relatively constant activity of the ombudsman as 
a referral authority. Without any doubt the function of the court as protector of the 
constitutional rights and freedoms may be considerably developed through introduction 
of the institution of the individual constitutional claim.

4. The comparatively constant activity of the ombudsman in referring to the Constitutional 
Court as well as the increased activity of the supreme courts during the period shall 
be considered positively. As far as they are not a political body it may be considered 
that their demands have a large degree of legitimacy and weight. For similar reasons 
the chief prosecutor may be advised to exercise his power to refer to the Constitutional 
Court more actively.

where to the court enacted a final act (table 9). There is a manifestation 
of increased activity of the supreme courts which within the period referred 
to the Constitutional Court twice whereas for the entire preceding 4 years 
there is no more than 1 referral per year. The activity of the ombudsman is 
preserved – he has initiated one constitutional demand. The President and 
the Chief Prosecutor remain passive during the surveyed period.
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iv. Bylaws and 
control over them

During the first half of 2011 428 bylaws were adopted/issued, which 
is 18 more than during the preceding 6-month period (Table 10). 
Previous surveys of three consecutive 6-month periods outline the 

usual pace of legislative activity of the Council of Ministers, the ministers 
and the other bodies authorized to issue bylaws, namely about 400 
acts for six months. The data from this period confirms again that most 
active among the ministers are the Minister of Agriculture and Food – 
45 acts and the Minister of Health Care – 40 acts where the number of 
the acts issued by them is comparable to that for the entire 2010 when 
they “produced” 110 and 93 acts respectively. The increased number 
of the acts of the Minister of Defense and the Minister of Interior – 27, 
respectively 21 acts for the surveyed period is also notable. By way of 
comparison for the entire 2010 they issued respectively 28 and 18 acts. 
Meanwhile there is a significant decrease in the activity of the Minister of 
Education, Youth and Science, who in the first half of 2011 issued only 7 
bylaws where in 2010 their number was 48.

Again, similarly to the period January – June 2010 “most active” for the 
adoption of bylaws was the month of January when a total number of 80 
bylaws was promulgated. This is related to the circumstance that as of the 
end of the preceding year a larger number of non-promulgated acts had 
accumulated.

The analysis of the distribution of the adopted bylaws into the categories 
of amending and new acts is of greater interest (Table 11). Out of a total 
number of 428 acts adopted during the surveyed 6-month period, 114 or 
27% are new acts, i.e. acts regulating a certain matter for the first time 
(not replacing an existent act). The rest 314 acts or 73 % are amending 
acts, i.e. amending regulation in force (amending or replacing an existing 
act depending on the number and the essence of the amendments). This 
means that during the surveyed period every 4th bylaw is entirely new, i.e. 
it creates a new legal regulation which has not existed to this moment. In 
comparison with the preceding period where every 5th act was entirely 
new, there is a slight increase in the number of the entirely new acts 
within the total number of bylaws. 

Source: State Gazette
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In total

January 33 5 4 3 2 2 0 0 3 9 1 3 8 1 0 1 0 0 6 81

February 27 3 1 0 2 3 0 0 0 10 1 0 3 2 1 0 0 0 7 60

March 31 2 1 2 0 7 0 1 0 3 1 2 11 4 1 1 0 5 72

April 34 4 1 1 1 2 0 1 2 6 2 3 5 4 0 0 0 6 72

May 40 4 1 0 0 2 0 1 1 6 0 1 14 3 0 1 0 1 75

June 28 3 2 0 1 11 0 0 1 6 1 2 4 3 0 0 0 6 68

In total 193 21 10 6 6 27 0 3 7 40 6 11 45 17 2 3 0 0 31 428

2010 329 18 22 10 15 28 6 11 48 93 12 6 110 38 8 0 0 0 48 802

ADOPTED/ISSUED BYLAWS
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Table 11

During the surveyed 6-month period the Supreme Administrative Court 
revoked/deemed null only two acts where the data about the entire 2010 
and 2009 is respectively 7 and 10 (Table 12).

Source: State Gazette

One of these acts refers to health care – one of the areas where previous 
analyses established the largest accumulation of unlawful acts in recent 
years (Fig.4).

Source: State Gazette

Table 12

ADOPTED/ISSUED BYLAWS (01.01.-30.06.2011)

In total January February March April May June
Amendments 

(amending 
regulation in 

force)

By an ASA 264 48 44 50 51 41 30

By a new 
act

50 10 5 3 10 14 8

New 
(introducing 

new 
regulation)

By a new 
act

114 23 11 19 11 20 30

UNLAWFUL ENACTMENTS ACCORDING TO ISSUING AUTHORITY

Year Total number CM Ministers Other bodies

2011  
(01.01.-30.06.)

2 1 1 0

2010 7 1 4 2

2009 10 4 1 5

2008 9 6 1,5 1,5

2007 3 0 2 1

In total 31 12 9,5 9,5

Source: State Gazette
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important conclusions and recommendations:
1. The trend for constant increase of the number of bylaws is preserved in Bulgaria. 
What concerns us is that the number of new bylaws increases with extremely fast pace. 
If we assume that normally within the 6-th month period about 400 bylaws are adopted/
issued, 25% or 100 of which are new, for one year the number of the bylaws would 
increase by 200. This means that within a 5-year study course in Law this number would 
increase by 1000, i.e. upon graduation the students would face 1000 new bylaws which 
did not exist at the moment of their enrollment.

2. Based on the performed analysis two key reasons may be outlined for the constantly 
increasing number of bylaws.

On the one hand the corrupt practice for the acts often to contain only a general 
regulation of the relationships and a significant part of the regulation to be transferred 
to the bylaw level is worsening. This is also confirmed by the data about the new grounds 
for issuing bylaws provided for by the adopted acts. This approach cannot be supported 
even due to the fact that the bylaw regulation is much less stable and non-permanent 
than the law and its adoption usually is not accompanied by larger discussions, which 
is an integral part of the legislative process.

On the other hand, there is a process of “fragmentation” of the regulation, i.e. there are 
more and more bylaws which regulate a rather narrow scope of relationships.

One example is enough to illustrate the two trends. In State Gazette, issue 1 dated 4 
January 2011 the following Ordinance by the Minister of Health Care was promulgated: 
Ordinance No. 53 dated 13 December 2010 about the conditions and order for 
providing 24-hour access of the doctors directly participating in the medical servicing of 
the potential donor to the official register of the executive transplantation agency, which 
comprises the persons who have expressed lack of consent to donate organs, tissues 
and cells. There is no reasonable explanation why this act comprising only 7 provisions, 
is not included in the Transplantation of Organs, Tissues and Cells Act based on which 
it was issued. As a matter of fact, this ordinance is demonstrative of another recurring 
legal and technical problem – instead of just giving directions the title almost exhausts 
the content of the act.

3. The increase of the number of the new bylaws cannot be justified 
considering that the Bulgarian legal system has reached a certain degree 
of completeness and the public relationships are more or less fully and 
thoroughly regulated by the legal regulations. The rather large number 
of regulations creates difficulties for their addressees in the process of 
applying law and it creates over regulation of the public relationships 
which means limitation of the individual freedom of the citizens. Such 
process of “fragmentation” of the regulation is also observed in laws, 
which is reviewed in Section I of this survey.

4. It is urgent for the bodies authorized to issue/adopt regulations to 
reconsider their approach to the legislative activity and to make more 
efforts to simplify and better systematize the regulations, which is an 
important prerequisite for achieving the objectives of the legal regulation.
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v. interpretative acts 
of the supreme courts

During the period January – June 2011 the supreme courts issued a 
total number of 5 interpretative acts of which 2 are by the Supreme 
Court of Cassation and 3 of the Supreme Administrative Court 

(Table 13). By way of comparison, within the preceding 6-month period 
9 acts were adopted and for the entire 2010 – 17 such acts in total. In 
the event if the pace of the interpretative activity form the first half of 
the year is preserved in the second half of 2011, the positive trend for 
increase of the activeness of the supreme courts regarding the adoption 
of interpretative acts established within the preceding surveys will be lost.

Тable 13

Source: Ciela, http://www.vks.bg/, http://www.sac.government.bg

The data about the subjects who have filed a request for issuing an 
interpretative act within the period indicates that unlike the preceding two 
periods only the chairpersons of the supreme courts (with 2 requests) and 
the chief prosecutor (1 request) were active in this regard – Table 14. The 
remaining authorized subjects stay passive, namely – the chairperson of 
the Supreme Bar Council, the Minister of Justice and the Ombudsman.

Thematically, the matters on which interpretative acts were issued are 
related to the application of provisions of the following acts:

 The Municipal Property Act – related to the right to demand revocation 
of expropriation of heirs;

 The Bulgarian Identification Documents Act – regarding the revocation 
of the order for imposing a compulsive administrative measure “ban on 
leaving the country”;

 The Labour Code - related to the application of the provision regulating the 
administrative liability for minor breach and related with the application 
scope of the provision regulating the preservation of the employment 
legal relationship upon change of employer) and

 The Spatial Development Act –regarding the transitory rule for termination 
of the expropriation effect of the yard zoning plans for leveling of the parts 
of the formed co-owned plots.

Тable 14

Source: Ciela, http://www.vks.bg/, http://www.sac.government.bg

INTERPRETATIVE ACTS

2005 2006 2007 2008 2009 2010 2011 (01.01. - 30.06.)

SCC 6 4 2 0 8 10 2

SAC 0 1 6 7 4 7 3

IN TOTAL 6 5 8 7 12 17 5

INTERPRETATIVE ACTS ACCORDING TO APPROACHING AUTHORITY

2005 2006 2007 2008 2009 2010
2011                   

(01.01. - 30.06)

President of the SCC 5 4 0 0 3 5 2

President of the SAC 0 1 5 4 3 2 2

Prosecutor General 0 0 1,5 3 4 5 1

Minister of Justice 1 0 1,5 0 1 2 0

Chairperson of the SBC 0 0 0 0 1 2 0

Ombudsman 0 0 0 0 0 1 0



54 55

important conclusions and recommendations:
1. The positive trend for intensification of the interpretative activity of the supreme 
courts accounted for in the preceding surveyed periods is to be abandoned. Upon 
preservation of the intensity of the interpretative activity from the first half of the year 
during the second half of 2011 the levels from the preceding two years would not be 
achieved. At this stage there is no serious ground to suppose that the smaller number 
of interpretative acts is related to the decrease of the cases of contradictory or incorrect 
court practice in various matters.

2. As far as the issue of an interpretative act does not happen officially but upon 
reference by an authorized body, the decrease of the interpretative acts presupposes 
accounting for the activity of the respective bodies. The lack of demands for issuing 
interpretative acts on behalf of bodies other than the usually active ones (such as the 
chairpersons of the supreme courts and the chief prosecutor) should be assessed 
negatively. The Minister of Justice, the chairperson of the Supreme Bar Council and 
the ombudsman should not underestimate this power which is a key mechanism for 
overcoming the contradictions or the incorrect court practice in the application of laws 
as a key prerequisite for the establishment of a stable and homogeneous legal order.

In the period January – June 2011 at the level of the law Bulgarian 
legislation introduced the requirements of a total number of 20 
directives (Table 15) or 5 fewer than in comparison to the preceding 

6-month period and 12 fewer than those introduced in the period January 
– June 2010. These 20 directives were transposed by 13 out of 64 laws (9 
new and 55 ASA). Together with the laws that provide for the application in 
the internal law of acts with direct effect (regulations, decisions), the total 
number of the harmonizing laws for this period is 19.

vі. Harmonization 
of the Bulgarian 
law with the EU law

Таble 15

Source: Ciela; http://ec.europa.eu/legislation/index_en.htm  

During the reviewed period 21 new procedures for breach of EU Law were 
initiated against Bulgaria which is several times more than during the 
preceding two surveyed periods (1 for January – June 2010 and none 
for July – December 2010) upon comparable number of terminated 

HARMONIZATION OF THE BULGARIAN LEGISLATION WITH THE EU LAW

Period
Number of 

implemented 
directives

Number 
of acts 

implementing 
directives

Number 
of formal 

notification 
letters 

Number of 
motivated 
opinions

Number 
of cases 

before the 
CEU

Number of 
suspended 
procedures

13 21 4 0 17
January - June 

2011 20

July - December 
2010 25 14 0 1 0 18
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procedures (17 in January – June 2011, 18 in July – December 2010 
and 23 in January – June 2010), i.e. the pending procedures against 
Bulgaria which could pass to the subsequent stages are much more. The 
considerable increase in the number of the official letters of notification 
does not lead to clear conclusions. On the one hand, this fact is not 
isolated for Bulgaria only – such increase is observed in all surveyed 
countries – both the old and the new member states, both large and small 
states (Table 16). Thus, Italy has 59 notification letters at just 1 during 
the preceding period, Hungary has 52 newly initiated procedures upon 1 
during the preceding period, the Czech Republic has 34, Romania – 31, 
France – 28, Austria – 26 and Germany and the Netherlands – 21. On 
the other hand, currently there is not enough data to claim that there is a 
trend for significant increase in the number of the breaches, furthermore, 
the increase of the official notification letters is not accompanied by a 
respective increase of the grounded opinions and the decisions to refer to 
the CEU. For Bulgaria the number of the grounded opinions is 4 where our 
country is again among the few countries which still do not have a breach 
procedure at court stage. Commensurate to the preceding periods is the 
number of the grounded opinions and decisions of the EC to refer to the 
CEU for the other countries included in the survey.

Regarding the procedures before the CEU, during the reviewed period 
there are no significant differences in the practice of the Court. The 
majority of the cases for breach of EU Law are initiated against the Czech 
Republic (5), France (5) and Italy (3). The first decision of the Court on a 
case against Romania is notable (as of the beginning of the survey) but 
the case ended with rejection of the claim of the EC.

There is a significant increase in the number of preliminary enquiries 
raised by Bulgaria – 12 for the period January – June 2011 or 8 more 
than in the preceding two periods (Fig. 6). The increase is due to the high 
activeness of the Varna Administrative Court which made 8 preliminary 
enquiries. The other 4 enquiries were made by the Sofia City Administrative 
Court – (3) and the Supreme Administrative Court (1). During the period 
the CEU issued 3 decisions on preliminary enquiries – 2 by request of the 
SAC and 1 by request of the Sofia City Administrative Court.

Source: http://ec.europa.eu/legislation/index_en.htm; Official Journal of the EU

Table 16

PROCEDURES FOR BREACHING EU LAW

Formal notification 
letters

Motivated opinions
Resolutions of the EC 
to approach the CEU

Initiated cases before 
the CEU

Resolutions of the 
CEU on breach cases

January 
- June 
2011

July - 
December 

2010

January 
- June 
2011

July - 
December 

2010

January 
- June 
2011

July - 
December 

2010

January 
- June 
2011

July - 
December 

2010

January 
- June 
2011

July - 
December 

2010
Bulgaria 21 0 4 1 0 0 0 0 0 0

Romania 31 0 6 4 0 0 0 0 1 0

The Czech 
Republic 34 2 8 9 3 2 5 1 0 1

Hungary 52 1 8 8 0 2 0 1 0 0

Germany 21 2 14 3 0 2 0 3 3 2

France 28 1 8 8 8 4 5 3 3 2

Austria 26 1 11 5 1 6 2 4 3 2

The 
Netherlands 21 0 4 9 2 1 2 2 1 0

Italy 59 1 10 11 3 4 3 2 4 5
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The comparative analysis of the other surveyed EU member states shows 
that again most active in the opportunity to file requests for interpretation 
of the EU Law are Germany and Italy. There is a positive indication that our 
country is already ahead of some older and larger member states in terms 
of activity and it comes right next to countries such as Austria and the 
Netherlands – older member states which, however, have similar territory 
and population to those of Bulgaria.

important conclusions and recommendations:
1. There is a significant increase of the initiated procedures for breach of EU Law 
against Bulgaria. For the time being there is no sufficient data to indicate a steady 
trend for increase of the breaches of EU Law compared to preceding periods. The 
subsequent surveys will have special attention on the development of the pending 
procedures.

2. We should give a positive assessment of the increase of the activeness of the 
Bulgarian judicial institutions regarding the initiation of requests for interpretation of 
the primary and secondary legislation of the EU. There is a widening of the scope of 
the subjects who raise such demands which indicates that more and more judicial 
institutions in Bulgaria have the necessary self-esteem to use this power in order to 
issue correct and fair decisions.

Figure 5

Source: Official Journal of the EU
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vіі. situation of the basic rights 
in the practice of the European 

court of human rights

During the first six months of 2011 the European Court of Human 
Rights (ECHR) enacted 31 resolutions in substance against Bulgaria 
(table 17) or 10 less than during the second half of 2010. From 

all surveys conducted up to this moment, this is the first instance where 
we can establish a certain decrease in the number of the sentencing 
rulings although precise evaluation may be provided at the end of the 
year. Different degrees of decrease are demonstrated for the other 
monitored countries where it is of particular significance for Romania – 
34 sentencing rulings while in the preceding three years the number of 
these rulings is 170 on average per year.

Source: http://www.echr.coe.int

Table 17

The published data about the rulings of the ECHR for 2010 shows that 
over 70% of the rulings against Bulgaria are for breach of Article 6 and 
Article 13 of the European Convention for the Protection of Human Rights 
and Fundamental  Freedoms (ECPHRFF) related to the duration of the 
procedures and the right of effective defense means – respectively 31 
and 27 of 81 issued rulings in 2010.

In May 2011 the ECHR issued the first two pilot rulings against Bulgaria. 
Upon this procedure which was first used in 2004, the court in the course 
of reviewing a specific case based on its practice may establish the 
existence of a structural or systematic problem and give recommendations 
to the country to undertake measures to deal with the problem within a 
stipulated term.

By the two pilot rulings against Bulgaria (on the case “Finger vs. Bulgaria” – 
in the area of the civil court procedure and on the unified cases Dimitrov vs. 
Bulgaria” and “Hamanov vs. Bulgaria” – in the area of the penal procedure, 
the ECHR established a systematic problem related to the slow jurisdiction 
(breach of Article 6 of the ECPHRFF) as well as the lack of effective legal 
means for defense against this breach (Article 13 of the ECPHRFF).

To establish the systematic problem the court uses the data about the 
cases pending and reviewed by it. There are more than 700 claims against 
Bulgaria pending before the Court, which contain a complaint about 
breach of Article 6 and Article 13 of the ECPHRFF. In addition, statistics 
show that more than 1/3 (214) of the sentencing rulings against our state 
are related to breach of Article 6 of the ECPHRFF. Between 2001 and 
2011 81 rulings were issued finding breaches of Article 6 within the civil 
legal procedure. The cases closed with a settlement with the government 
are respectively 43 – for the penal procedures and 41 – for the civil 
procedures.

Regarding the review of specific cases the court provides several basic 
reasons for the delay of the cases:

 incorrect legal qualification of the dispute;

 ungrounded return of the case to the pre-court procedure stage;

 delay of the experts;

 slow exchange of information between the various institutions, etc.

ECHR - RESOLUTIONS IN SUBSTANCE

BULGARIA ROMANIA FINLAND HUNGARY GERMANY SPAIN
Total 

number of 
resolutions:     

398 

Total 
number of 

resolutions:     
830

Total 
number of 

resolutions:     
156

Total 
number of 

resolutions:     
220

Total 
number of 

resolutions:     
193

Total 
number of 

resolutions:       
96

2011  
(01.01.-30.06)

31 34 3 11 17 6

2010 81 143 17 21 36 13

2009 63 168 29 30 21 17

2008 59 199 9 44 10 3

2007 53 93 26 24 12 5

2006 45 73 17 32 10 5

2005 23 33 13 17 16 0
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The Court analyzed the measures stated by the Bulgarian Government for 
resolving the problem (the adoption of new procedural acts, the provision 
of shorter terms, the simplification of the regime for summoning, the 
request for determination of the term in the event of slowness, restriction 
of the opportunities for cassation appeal, the establishment of Inspection 
to the Supreme Judicial Council, etc.) The ECHR draws the conclusion that 
they still do not provide the required result and it is necessary to undertake 
more effective measures for acceleration of the procedures in order to 
review them within “reasonable term”. The emphasis in both rulings of 
the court is on the lack of opportunity on behalf of the affected persons to 
demand compensation for the excessive duration of the procedure within 
the framework of the national procedure.

By the stated pilot rulings the court provides a term of 12 months as of the 
coming into effect of the rulings (they come into effect within 3 months 
of their issuing) when the Bulgarian state has to take measures against 
the slow jurisdiction as well as to create a compensation mechanism 
for remedying those affected by unreasonably long procedures. This 
mechanism should be effective which according to the court means to 
comply with the principles for receiving a penalty which apply within the 
framework of the procedure developing before it. The ECHR deviates from 
its common practice – normally after adopting a pilot ruling the court 
ceases the review of claims which refer to the same problem as there is 
a presumption that the national system will succeed in dealing with the 
accompanying irregularities of its legal system. In this particular instance 
of the pilot rulings against Bulgaria the ECHR continues to review claims 
containing complaints about breaches of Article 6 and Article 13 of the 
ECPHRFF.

important conclusions and recommendations:
1. During the surveyed period for the first time there is certain decrease in the number of 
the sentencing rulings against Bulgaria. Yet, this may not be appreciated as interruption 
of the steadily growing trend from recent years since the data refers only to the first 
six months and it is necessary to survey some more consecutive periods in order to 
establish a certain direction of development. 

2. Bulgaria has a systemic problem with slow jurisdiction. This is not a novelty – this 
problem has been established many times through the years both based on the filed 
claims and the sentencing rulings of the ECHR and in the analyses of various institutions 
and organizations. Actually, the survey of the preceding two 6-month periods also 
contained similar conclusions.

However, for the first time the ECHR in its rulings puts Bulgaria under the obligation 
to take two groups of measures within a stipulated term – on the one hand, specific 
measures for acceleration of the procedures, and on the other hand – to establish 
a mechanism for compensation of the affected persons in the events of excessive 
duration of the procedures. To that end it is necessary for the responsible institutions 
to make a much more serious and thorough analysis of the groups of reasons which 
lead to tardy jurisdiction – legal, institutional, organizational, etc. Based on that, various 
methods for impact on the individual reasons should be proposed. In this regard the 
establishment of new bodies in itself cannot be an effective measure if the problem 
whose resolution may not be achieved in another way within the existing institutional 
and regulation environment is not clear.

The establishment of effective national mechanisms for resolution of the cases within 
“reasonable term” and for adequate compensation in the events of exceeding the limits 
of this term would correspond to a greater extent to the principle of subsidiarity under 
which acts the ECHR. This principle presupposes that protection before the ECHR may 
be sought only upon exhausting all available opportunities within the national legal 
order. The idea of the protection before the ECHR is not to substitute the missing rules 
and procedures in the separate countries but to serve as additional guarantee for 
observing the fundamental human rights and freedoms guaranteed by the ECHR.
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viii. de lege ferenda

This survey for the first time proposes amendments to the legislation 
(de lege ferenda) to be discussed and eventually to become the 
basis of a future legislative initiative. The analysis of the surveyed 

period provides an occasion to consider the necessity of amendment and 
supplementation of the Liability of the State and the Municipalities for 
Damages Act. 

The proposed draft act contains two groups of amendments and 
supplementations:

There are provisions for liability of the state for damages inflicted upon 
citizens and legal entities due to the excessive duration of the review of 
one case.

This new ground for engaging the liability of the state results from the first 
pilot rulings issued by the ECHR against Bulgaria which are reviewed and 
analyzed in Section VII herein.

There are provisions for the events of liability of the state for damages 
inflicted upon citizens and legal entities due to breach of EU Law. There 
are two groups of these instances: for acts or omissions of the bodies of 
the legislative and executive authority (e.g. failure to transpose or wrong 
transposition of a directive) and for breach of EU Law, implemented by 
the courts (issuing a ruling in contradiction to EU Law, failure to fulfill the 
obligation for filing a preliminary enquiry, obvious incompliance with the 
practice of the CEU.

The liability of the state for damages resulting from breach of EU Law 
is established in the practice of the CEU where there are consecutive 
grounds for the prerequisites for its emerging. Several key decisions of the 
CEU form the concept of the extra-treaty liability of the states Francovich1, 
Brasserie du Pêcheur2, Köbler3, Traghetti4, Danske Slagterier5.

The compensation for damages caused by acts or omissions of the national 
authorities (including the courts) which breach EU Law may be sought 
even now, regardless of the lack of express regulation in Bulgarian Law 
based on the practice of the CEU. Nevertheless, the express regulation 
of this liability will serve as a general framework and guidance for the 
Bulgarian courts which will be reviewing claims for compensation, as well 
as an orientation point for the obligations to be observed by the national 
bodies in relation to the EU membership. The regulation of liability in 
the events of failure to file preliminary enquiry when such should have 
been filed, will be stimulating for the Bulgarian courts as regards the 
more active exercise of this opportunity as an additional guarantee for 
compliance with EU Law.

1  Francovich (Andrea Francovich et Danila Bonifaci et autres c. République italienne), decision dated 19 November 1991 
combined cases С-6/90 and С-9/90

2  Brasserie du Pêcheur Factortame (Brasserie du Pêcheur SA c. Bundesrepublik Deutschland et The

Queen contre Secretary of State for Transport, ex parte: Factortame Ltd et autres), decision dated 5 March 1996, combined 
cases С-46/93 and С-48/93

3  Köbler (Gerhard Köbler c. Republik Österreich), decision dated 30 November 2003, case С-224/01

4  Traghetti (Traghetti del Mediterraneo SpA, in liquidation v. Repubblica italiana), decision dated 13 June 2006, case 
C-173/03

5  Danske Slagterier (Danske Slagterier v Bundesrepublik Deutschland), decision dated 24 March 2009, case C-445/06
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IX. social survey

1. HAW WOULD YOU EVALUATE THE BULGARIAN LEGISLATION IN GENERAL?
%

2010 2011
Average grade 3.17 3.11
No answer 5.6 8.2
2 Bad 23.1 28.6
3 Satisfactory 39.4 31.1
4 Good 26.3 26.5
5 Very good 4.4 5.0
6 Excellent 1.3 0.6
2. IN YOUR OPINION, WHAT ARE THE MAIN WEAKNESSES OF THE BULGARIAN 
LEGISLATION? (Up to 3 answers have been specified) 2010 2011

No answer 6.6 5.8
It often changes 50.0 34.2
It is very disorderly – many acts, regulations, ordinances 40.0 30.5
The acts are unclear, one should be an expert to understand them 47.7 43.0
It does not comply to a sufficient extent with the legislation of the EU 17.6 22.0
The laws are good, but they are not enforced 43.2 47.6
Other 0.9 1.0
3. WHICH IS THE INSTITUTION THAT HAS THE MAIN RESPONSIBILITY FOR THE PROBLEMS 
IN THE BULGARIAN LEGISLATION? (Only 1 answer has been specified) 2010 2011

No answer 7.5 9.7
The Parliament because it often changes the laws 41.4 36.5
The Council of Ministers because it approves an unnecessary large number of regulations 
and ordinances 24.3 14.8

The court because its resolutions are not objective 15.7 23.6

The Police because it does not perform its functions well 2.2 4.6
The prosecutor’s office because it does not prepare the accusations well 8.9 10.3
Other - 0.6
4. DO YOU THINK THAT THE PROVISION OF NEW BODIES – A SPECIALIZED CRIMINAL 
COURT AND A SPECIALIZED PROSECUTOR’S OFFICE – WILL BRING BETTER RESULTS IN 
THE FIGHT AGAINST ORGANIZED CRIME? (Up to 2 answers have been specified)

2011

No answer 15.7
No, because the judges and the prosecutors will be the same people 37.5
Yes, because the judges and the prosecutors will be more qualified and more experienced 17.5
No, because the problem is not in the bodies and the procedures but rather in the absence 
of will 30.9

Yes, because the cases will be ruled faster 19.7
5. IN YOUR OPINION, WHAT WILL BE EFFECT IF THE TRAFFIC POLICE COULD NO LONGER 
STOP DRIVERS FOR EXCEEDING THE SPEED LIMIT AND THIS OFFENCE IS ASCERTAINED 
ONLY BY VIDEO CONTROL? (Up to 2 answers have been specified)

2011

No answer 9.1
The extent of corruption will become lower 50.9
The car accidents will increase 20.8
The police officers will be able to do much more other work 16.7
The revenues from fines into the state budget will increase 22.6
Only few offences will be ascertained because of the small number of cameras on the 
roads 24.6

Other 0.3
6. DO YOU THINK THAT WHEN A PERSON, ACCUSED BEFORE THE COURT OF COMMITTING 
A CRIME, HAS ALREADY BEEN CONVICTED FOR PREVIOUS CRIMES, THEY SHOULD BE 
CONSIDERD INNOCENT UNLESS PROVEN OTHERWISE? (Only 1 answer has been specified)

2011

I don’t know 17.1
No, because this person has already committed crimes in the past and is very likely to has 
done it again 30.3

Yes, because they may be innocent this time 52.6
7. IN YOUR OPINION, WHEN IS ADMISSIBLE TO CROSS THE STREET ON RED LIGHT? (Only 1 
answer has been specified) 2011

I don’t know 3.0
Always, when it is safe and I won’t be punished 4.7
Always, when I am late for work or a meeting 2.3
Only in case of an emergency 27.6
Never 62.4

The social survey is carried out by the Institute for Marketing and Social 
Surveys MBMD in the period between 9 and 12 September 2011. The 
extract includes 1208 adults (citizens of full legal age), determined by a 
two-stage random quata principle on the grounds of sex, age, education 
and settlement. The used method for gathering the information is 
standardized interview at the places of the respondents.



68 69

Annex 1

Draft
ACT FOR AMENDMENT AND SUPPLEMENTATION OF THE LIABLITY OF THE 

STATE AND THE MUNICIPALITIES FOR DAMAGES (TITLE AMENDED SG, 
ISSUE 30 DATED 11.04.2006, EFFECTIVE AS OF 12.07.2007)

Promlg., SG, issue 60 dated 5 Aug 1988г., amended SG issue 59 dated 
9 July 1993, amendment SG issue 12 dated 9 Feb 1996г., suppl. SG 
issue 67 dated 27 July 1999, amended SG issue 92 dated 10 Nov 2000, 
amended SG issue 105 dated 29 December 2005, amended SG issue 
30 dated 11 Аpril 2006, amended SG issue 33 dated 21 Аpril 2006, 
amended SG issue 43 dated 29 Аpril 2008, amended SG issue 17 dated 
6 Мarch 2009

§ 1. Article 2 is amended and supplemented as follows:

New Para 2 with the following content is introduced:

„(2) The state is liable for the damages inflicted upon citizens and legal 
entities due to excessive duration of the review of a case which was closed 
by an act which is not subject to appeal.”

In Para 3 after the words “under Para 1” the words “and 2” are added

§ 2. New Article 2a with the following content is introduced:

„Liability for breach of EU Law

Art. 2а. (1) The State is liable for the damages inflicted upon the citizens 
and legal entities due to breach of the provisions of the EU Law due to 
acts or omissions of the bodies of the legislative and executive authority.

(2) The state is liable for the damages inflicted upon citizens and legal 
entities by a court whose decisions are not subject to appeal, upon:

1. Issuing a ruling in contradiction to the provisions of EU Law;

2. Failure to fulfill the obligation for filing a preliminary enquiry to the 
Court of the European Union;

3. Obvious incompliance with the practice of the Court of the European 
Union.

(3) The claims under Para 1 and 2 are reviewed under the order stipulated 
by the Civil Procedure Code.”

§. 3. In Art. 7 after the words “under Art.1, Para 1” a comma is inserted 
and the words „Art 2, Para 1 and 2 and Art. 2а, Para. 1 and 2” are added.

§ 4. In Art. 8, Para 1 after the words “under Art. 1, Para 1” a comma is 
inserted and the words “Art.2, Para 1and 2 and Art. 2a, Para 1 and 2” are 
added.

§ 5. In Art. 9, Para 1 after the words “under Art. 1, Para 1” a comma is 
inserted and the words “Art. 2, Para 2 and Art. 2a, Para 1 and 2” are 
added.
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notes
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