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Abouth the Project

Dear Ladies and Gentlemen,
I would like to present to you the seventh issue of Legal Barometer – a civil
initiative for periodic monitoring, analysis and evaluation of the situation
and development of the legal order in Bulgaria. The project is implemented
by the Center for Legal Initiatives Association with the support of America
for Bulgaria Foundation. The team comprises lawyers experienced in the
area of legislation and legal practice, university professors, PhD students
and law students from Sofia University St. Kliment Ohridski.
So far we have presented siх issues of Legal Barometer comprising the
periods January – June 2010, July – December 2010, January – June
2011, July – December 2011, January – June 2012, July – December
2012, respectively. They are available on the web page of the Center for
Legal Initiatives: www.cli-bg.org.
The methodology for conducting the survey represents a system of
4

indicators of predominantly quantitative character for monitoring and
evaluation of key components of the legal order: the activity for creation
of legal provisions by the National Assembly and by the bodies of the
executive authority; constitutional and judicial control over the laws and
bylaws; interpretative activity of the supreme courts; implementation and
application of European Law; practice of the European Court of Human
Rights.
The seventh issue of Legal Barometer continues the survey of the situation
and development of the legal order by covering the period January – June
2013. It provides data about the monitored indicators, analysed in a
comparative manner as regards previous periods.
The topic of the issue is: The Constitutional Complaint and its Place in the
Bulgarian Model of Constitutional Justice.
Our special guest for this issue is Мrs. Emiliya Drumeva – Professor
in Constitutional Law and Judge in the Constitutional Court between
2003 and 2012 and we would like to thank her for the support and the
expressed standing.
Finally, I would like to thank again to our partners from the America for
Bulgaria Foundation.
Daniel Valchev
Project Manager
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Guest of the Issue

I s it time for the individual constitutional
complaint(s) in Bulgaria?
6

At the beginning of the democratic transition (1990-1991) when a
completely new constitution was being created a cautious conception
dominated that once in the new constitutional model for the first time
in Bulgaria there is institutionalized control established to protect the
supremacy of the Constitution in the face of the Constitutional Court
(with strictly limited powers in the Constitution), it would be good to let
the new institution demonstrate its utility and efficiency in the coming
years; however, weaknesses may occur.
22 years later the widely shared conclusion is that the efficiency of
such an institution in Bulgaria is undoubted. The is also proven by
the global development – in the nineties of the previous century in
almost every European state as well as in a number of states in South
America, Asia and Africa there were constitutional courts.
However, as regards the efficiency in Bulgaria there is room
for improvement and much to be done. The composition of the
Constitutional court is renewed every three years according to a
lawfully defined scheme, which does not allow its “fixation”, but allows
the formation of the court to reflect the changing political environment
in the democratic state. Despite this, there is a predominant opinion
that the potential of the Bulgarian Constitutional Court is not optimally
used: each year the court initiates and completes a small number
of cases while there are many pending and disputable significant
issues remaining in the constitutional domain – this alone generates
tension and frustration, including insufficient justice. One of the
reasons for this is that the Constitutional court does not act ex officio,
it cannot refer matters to itself but has to be duly approached by
any of the subjects specified in the Constitution in detail (Art. 150).
These subjects are: at least one fifth of all members of Parliament,
the President, the Council of Ministers, the chief prosecutor, the two
supreme courts – the Supreme Court of Cassation and the Supreme
Administrative Court; besides them, there are two more subjects that
may approach the Constitutional Court – the municipal councils and
the Ombudsman but with significant limitations in comparison to the
first group of subjects. All these subjects have a common feature
– they all have or are intermediaries of public authority, which is
exercised in the constitutional state and is by definition presupposed
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(nobile officium) to comply with the Constitution. This creates a closed
circle, to which the individual citizen with its rights and freedoms,
stipulated in the Constitution, has not direct access. The citizen may
not approach the Constitutional Court when it is of the opinion that
his/her rights have been violated. Instead, the citizen has to try to
convince and motivate any of the authorities specified in Art. 150 –
the President (!), the Council of Ministers (!) etc. And it is exactly the
compliance and protection of individual rights and freedoms that is
the meaning and application of any Constitution as an instrument of
controlled government (Art. 16 of the Declaration of the Rights of Man
and the Citizen, which is effective nowadays as well).
The individual constitutional complaint is effective in Austria, Germany,
Spain, Hungary, Croatia, Turkey and in many other countries, with
common features but also with differences. In Germany, where the
constitutional complaint is widely applied and serves as an example
for its implementation in other countries, respectively adapted, it has
not been an initial part of the Fundamental law but was implemented
20 years later as a finishing element of the construction of the rule of
law.
In the period 1990-1991 it was considered early time for the individual
constitutional complaint. In 2008 the issue was discussed within
the Ministry of Justice in search of ways to effectively represent the
Bulgarian state in the court cases before the ECHR; there was a
concept prepared. Currently in 2013 the issue of implementation of
the individual constitutional complaint in the general constitutional
model of the Bulgarian state is serious and this is justified by the
insufficiently used potential of the Constitutional court, but mostly
– by the undisputed deficiency with regard to the protection of the
fundamental civil rights; they are stipulated in the Constitution and
they deserve something more than the general procedure of legal
protection. There is a need to discuss the following:
the legal nature and basic features of the constitutional complaint;
what format should it be implemented in (the control of the
Constitutional court does not cover the three powers);
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should the constitutional complaint cover all fundamental rights
stipulated in the Constitution (Spain, Germany, Turkey etc.)?;
and other issues as well.
Emiliya Drumeva

9

I. Legislation
Activity

D

uring the period January – June 2013 36 acts were promulgated at
the State Gazette (Table 1) or 6 acts per month on average. Those
36 acts are as follows: 3 new acts, 19 acts for amendment and
supplementation (ASA) and 14 ratifications. Compared to the preceding
6-month period (July – December 2012), the National Assembly adopted
48 acts fewer. Compared to the same period of the preceding year (January – June 2012) the adopted acts are 14 fewer. This is the smallest number of adopted acts within seven 6-month periods.

Table 1

ADOPTED ACTS
Period

Total

New

ASA

Ratifications

January - June 2010

71

6

43

22

July - December 2010

103

7

68

28

January - June 2011

88

9

55

24

July - December 2011

68

5

47

16

January - June 2012

50

9

25

16

July - December 2012

84

5

59

20

January - June 2013

36

3

19

14

Source: State Gazette; www.parliament.bg

In addition to the lower legislative activity which is common for the first
half of the year in comparison to the second half of the year (when the
tax and budget acts and the amendments and other laws related thereto
are adopted) we have to consider an extraordinary circumstance for the
reviewed period. The smaller number of the acts adopted during the first
half of 2013 is due to the early termination of the term of office of the 41st
National Assembly and the preliminary parliamentary elections held on
10

12 May 2013. For the period between 14 March 2013 (the dissolution of
the 41st National Assembly) and 21 May 2013 (the establishment of the
42nd National Assembly) a caretaker government operated in the absence
of National Assembly.
The small number of acts adopted during the reviewed period is also
reflected in taking into account the average number of acts adopted
within one 6-month period. Based on the collected data for seven 6-month
periods this number amounts to 71 (the previous analysis established
that the number is 77). Thus, the number of acts adopted for 6 months
by the 41st National Assembly is lower than the average number of acts
adopted for six months by the 40th NA (90) as well as than the average
number of the acts adopted for six months by the 39th NA (79). There
are significant differences regarding the average number of the new acts
adopted for 6 months – about 6 for the 41st NA and between 12 and 13
for the 40th NA.
1.2. All three acts adopted during the current period – the Oil and Oil
Products Reserves Act, the Public Finance Act and the Tourism Act
regulated in a new manner a certain sphere of public relations which were
regulated earlier, however, due to the need for significant or numerous
changes in the regulation of the relationship the legislator has decided
that a new act has to be adopted.
Of the 3 new acts adopted during this period 1 could be determined as
direct result of our obligations as EU member state and in particular of the
obligation for implementation and providing conditions for application of
new European legislation (directives, respectively regulations). This is the
Oil and Oil Products Reserves Act. The Public Finance Act and the Tourism
Act to some extent are also related to the European legislation (they also
implement directives or regulate the application of EU regulations) but
their legislation is primarily a matter in the competence of the national
legislator.
A total number of 44 new acts was adopted for the seven analysed 6-month
periods of which 15 or about 1/3 were related to the EU membership of
Bulgaria.
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1.3. It was already mentioned that during the period January – June
2013 the National Assembly adopted 19 ASA. This is the second surveyed
6-month period (after the period January – June 2012) where there is no
law which has been amended and supplemented by more than one ASA
(Table 2). Naturally, this fact alone is not sufficient to make a conclusion
whether this is due to a conscious decision and a policy of stability and
predictability of the legal order or rather it has a circumstantial nature
and is a result of political instability in the country and the early elections.
Table 2

AMENDMENT AND SUPPLEMENTATION ACTS

Period

No. of acts
amended by
the adopted
ASA

No. of acts
amended by
more than 1
ASA

No. of acts
amended
more than
once

January - June 2010

39

4

13

July - December 2010

65

3

40

January - June 2011

52

3

July - December 2011

45

January - June 2012 г.

No. of acts
amended
during the
preceding
period as well

Total
No. of acts
number of
amended by
amended and
TFP of the
supplemented
adopted acts
acts
69

108

25

231

296

22

38

158

210

2

19

27

101

146

25

0

16

13

138

163

July - December 2012

52

6

30

35

141

193

January - June 2013

19

0

14

12

163

182

Source: Ciela

1.4. During this period there is again an increase of the relative number
of acts amended more than once within the period (both by ASA and by
transitory and final provisions of other acts) – about 74% (14) of the acts.
By way of comparison, for the preceding period this number was 58%
and for the period January – June 2012 – 64%. For all other periods
the number varies between 30 – 40%. For the period January – June
2013 the leaders are the Health Insurance Act – with 4 amendments
and supplementations and the State Agency for National Security Act,
the Consumer Protection Act and the Energy Act with 3 amendments and
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supplementation each. It is worth noting that the Health Insurance Act
was amended and supplemented 4 times during the previous 6-month
period or 8 times in total within one year. The act was amended 11 times
in 2010 and 4 more times in 2011 and 5 times in 2012, i.e., 20 times
within three years.
1.5. The number of acts which were amended and supplemented during
the preceding 6-month period as well, remains high – 12 out of 19 acts
in total or over 60% (Table 2). According to this indicator the data from
this analysis is close to the reported data for the previous period (July –
December 2012) when their number was almost 70%. This confirms the
conclusion that the improvement of this indicator registered in the period
January – June 2012 is mostly incidental (however, the fact that over
50% of the acts of this period were also amended during the preceding
six months is hardly a positive indication). For the remaining surveyed
periods this number is 60 – 70%. If we add up the number of amendments
and supplementations for the last two 6-month periods (January – June
2013 and July – December 2012) the following examples stand out: the
Health Insurance Act - with 8 amendments and supplementations, the
Energy Act, the Veterinary Medical Activity Act and the VAT Act – with
5 amendments and supplementations each, the Commerce Act and the
Consumer Protection Act – with 4 amendments and supplementations.
1.6. The transitory and final provisions of the adopted 19 ASA provide for
amendments and supplementations to another 163 acts. Together with
the 19 acts which they amend and supplement directly, the total number
of the amended and supplemented acts during the period January – June
2013 amounts to 182 or 11 fewer than compared to the second half of
2012 when 59 ASA were adopted. Thus, 1 ASA adopted within this period
amends and supplements between 7 and 8 acts on average whereas during
the period July – December 2012 1 ASA amended and supplemented
between 3 and 4 acts on average. This is the largest average number of
acts amended and supplemented by 1 ASA within one 6-month period –
during the remaining 6-month periods 1 ASA amends and supplements
between 3 and 5 acts on average. However, it should be taken into
account that the high number of the acts amended by transitory and final
provisions is to a large extent due to the Public Finances Act, which due
to its large field of application (it practically affects all public spheres
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codifying the regulation of both the revoked State Budget Regulation Act
and the revoked Municipal Budgets Act) provides for amendments and
supplementations to another 100 acts.
1.7. As of their coming into effect, the acts subject of this survey have
been amended and supplemented 476 times in total or 25 times each
on average upon average duration of their effect of about 10 years (Table
3). This data is completely comparable to the data for the preceding
two 6-month periods when on average the acts were amended and
supplemented as follows: for the period January – June 2012 – 26 times
each upon average duration of their effect of about 11 years; for the
period July – December 2012 – 25 times each upon average duration
of their effect of 13 years. Thus, the data from the last three surveyed
periods remains higher compared to the data accounted for during the
periods January – June 2010 (20 times on average upon average duration
of the effect of 9 years), July – December 2010 (20 times on average
upon average duration of the effect of 8-9 years), January – June 2011
(17 times on average upon average duration of the effect of 11 years) and
July – December 2011 (19 times on average upon average duration of the
effect of 12 years).
Table 3

PACE OF AMENDMENT OF THE LEGISLATION

Period

No. of acts
No. of acts
Total No. of
No. of
Average No.
No. of acts
Average No. amended in
amended
amendments amendments of amendamended
of amend- the 1st year
10 and more
and supple- from 2005 ments per
more than
ments per act of effectivetimes after
ments
until now
year
once a year
ness
2005

January - June 2010

777

565

2,4

19,9

23

34

26

July - December 2010

1237

900

2,6

19,0

43

60

41

January - June 2011

1035

757

2,1

16,5

22

47

42

July - December 2011

944

691

1,2

20,9

26

41

29

January - June 2012

648

482

2,1

25,9

8

24

20

July - December 2012

1325

1014

2,1

25,4

33

51

39

January – June 2013

476

387

2,3

25,1

16

17

15

Source: Ciela
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1.8. In the period January – June 2013 the average annual number of
amendments and supplementations per act is 2,3. According to this
indicator the data is close to the data during five of the preceding periods
(2,1 – for the period July – December 2012, January – June 2012 and
January – June 2011; 2,6 – for the period July – December 2010; 2,4 for the period January – June 2010). This demonstrates again that the
decrease of this indicator established in July – December 2011 (1,2
amendments and supplementations per act) is random in nature.
1.9. Again there is an undeniable confirmation of the observation about
the increased pace of amendment of the legislation after 2005. Out of
all 476 amendments and supplementations 387 or over 80% were made
during this period. This is the highest percentage under this indicator for all
previously surveyed 6-month periods (the percentage of the amendments
to the legislation after 2005 for the preceding periods is also very high –
over 70%)
During this period the number of the acts amended and supplemented 10
times or more after 2005 is 15 out of a total number of 19 acts or 79%.
After the slight improvement of the previous period (39 out of 52 acts or
75%) the data is again close to the level of January – June 2012 when
20 out of 25 surveyed acts or 80% were amended and supplemented
more than 10 times after 2005. For all surveyed periods the number of
acts amended and supplemented 10 times and more after 2005 is stable
over 60%.
1.10. During the surveyed period 17 acts were amended and supplemented
more than once a year or again about 90%. According to this indicator the
data for all seven surveyed periods remains stable.
1.11. During the surveyed period there is a considerable increase in the
number of acts amended as early as the first year of their promulgation
– 16 acts or 84% of the surveyed acts. One of the remaining acts to the
number of 19 – the Electronic Government Act – has one year vocatio
legis, which is a possible reason for the lack of amendments and
supplementations during the first year of its promulgation. It should be
taken into consideration that 4 out of these 16 acts were promulgated in
2005 and 6 after 2005, i.e., they are relatively new. By way of comparison,
during the preceding periods the acts amended as early as the first year
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after their promulgation, are as follows: 64% - July – December 2012,
32% - January – June 2012, 57% - July – December 2011; 42% - January
– June 2011; 65% - July – December 2010. Therefore, during the surveyed
period we can account for the highest relative number of acts which were
amended and supplemented in the first year of their promulgation.
1.12. Again there are acts which were amended before they came into effect,
respectively, they were amended and supplemented before the preceding
amendment had come into effect. The leader in this respect during this
period is the VAT Act with its 3 amendments and supplementations before
coming into effect. Examples of this practice are also the Legal Aid Act, the
Consumer Protection Act and the Veterinary Medical Activity Act, amended
and supplemented twice before they came into effect. The Insurance Code
was amended once before coming into effect.
1.13. As indicated under Item 1.8 the average number of amendments
and supplementations to one act per year for the surveyed period is 2,3
and it is comparable to the data calculated during all surveyed periods.
However, during the current 6-month period there are examples of acts
with a considerably higher average annual pace of amendment. The leader
in this regard is the Health Insurance Act with an average number of 5
amendments and supplementations per year. Among the first 5 acts with
the highest average annual pace of amendment are also: the Insurance
Code, the Privatization and Post Privatization Control Act, the VAT Act and
the Consumer Protection Act (Fig. 1). The analyses of seven consecutive
periods indicate that the leaders according to this indicator are the Health
Act, the Health Insurance Act and the Social Security Act – legislative
acts which are supposed to regulate the exercise of constitutional rights
of the citizens (health insurance rights related to the use of premiums for
the provided insured social risks). These are all laws that affect a large
number of Bulgarian citizens and for which the principles of predictability
and stability are not only a matter of responsible and political attitude
but are in fact a considerable prerequisite to the efficiency of their
provisions. Unfortunately, the high average number of amendments and
supplementations to the basic laws regulating these important public
relations is an indication of the lack of long-term policy and the condition
of both systems is unambiguous evidence for the low level of efficiency of
the legal order.
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Figure 1

TOP 5 OF THE ACTS WITH THE LARGERS AVERAGE ANNUAL NUMBER OF
AMENDMENTS AND SUPPLEMENTATIONS AS OF THEIR COMING INTO EFFECT
Health Insurance Act

5,0

Insurance Code
Privatization and Post Privatization
Control Act

3,5
3,3

VAT Act

3,0

Consumer Protection Act

3,0

Source: Ciela

1.14. Among the acts with the lowest average annual number of
amendments and supplementations surveyed during this period are
the Electronic Government Act, the Public Social Insurance Budget Act
for 2013, the Consumer Credit Act, the Election Code and the Public
Disclosure of Officials Holding High State and other Positions Act (Fig. 2).
Nevertheless, we should bear in mind that two of these acts have a very
short term of effect – the Election Code has been in force since January
2011 and the Public Social Insurance Budget Act is effective for only one
calendar year. Regardless, the Election Code was amended once in 2011
and two more times in 2013 and there is already a draft act submitted at
the National Assembly for its amendment and supplementation and it is
public knowledge that a draft is being prepared of an entirely new Election
Code.
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Figure 2

TOP 5 OF THE ACTS WITH THE SMALLEST AVERAGE ANNUAL NUMBER
OF AMENDMENTS AND SUPPLEMENTATIONS AS OF THEIR COMING INTO EFFECT

Electronic Government Act

0,3

Public Social Insurance
Budget Act for 2013

1,0

Consumer Credit Act

1,0

Election Code

1,0

Public Disclosure of Officials Holding High
State and Other Positions Act

1,1

Source: Ciela

1.15. The analysis of the data regarding the deviations from the general
rule for coming into effect of the acts (3 days following the promulgation
of the act at the State Gazette) indicates that 10 or more than 50% of
the adopted acts come into effect on the day of their promulgation at
the State Gazette. There is significant increase compared to the previous
period when 28% of the adopted acts came into effect on the day of
their promulgation. For the remaining 6-month periods the data on this
indicator fluctuates between 20% and 40%. This is the largest relative
number of acts for which the legislator provided to come into effect on
the day of their promulgation. Such deviation from the principle, which
is stipulated by the Constitution, shall be allowed only under exceptional
circumstances. However, the data shows that not only does the legislator
resort to this deviation from the general rule for coming into effect rather
often but frequently the number of the acts which come into effect
according to the general rule or with a longer vocatio legis is smaller than
the acts which come into effect in deviation from the general rules.
During this period one act provides for reverse effect of part of its
provisions (the Public Finances Act). According to this indicator there is
no change in the data in comparison to the previous period.
18

Only one of the acts adopted in the first half of 2013 provides a period
longer than the 3-day term for coming into effect. Although this act
provides a longer vocatio legis, some of its provisions shall come into
effect with reverse effect.
The general rule for coming into effect was observed for 11 out of 22 acts
(3 new and 19 ASA).
1.16. The average time the draft acts stay submitted at the National
Assembly prior to turning into acts is 134 days. This term includes the
period from the submission of the draft acts to their final adoption on a
second reading. It is almost commensurate with the average time during
the preceding 6-month period (130 days). The data about this indicator
for the remaining surveyed periods varies between 80 and 120 days
depending on whether during the respective period there is smaller or
larger concentration of “pending” draft acts. The fastest adopted act
during this period is the Act for Supplementation to the Energy Act –
only two days after it was submitted at the National Assembly. The Act
for Amendment and Supplementation of the State Agency for National
Security Act (10 days following its submission) and the Public Disclosure
of Officials Holding High State and other Positions Act (11 days following
its submission) were adopted extremely fast. What the three acts have in
common is that they were adopted in a very complex political situation.
The supplementations to the Energy Act (SG, issue 20 of 28 February
2013, submitted on 25 February and adopted on 27 February) were made
under strong public pressure during the February protests which were a
direct result of the high prices of electricity. The Act for Amendment and
Supplementation to Public Disclosure of Officials Holding High State and
other Positions Act (SG, issue 30 dated 26 March 2013, submitted on
1 March and adopted on 12 March) was submitted one week after the
resignation of the government and was adopted in the last days before the
dissolution of the 41st National Assembly, in a situation prior to elections.
The Act for Amendment and Supplementation of the State Agency for
National Security Act (SG, issue 52 dated 14 June 2013, submitted on
28 May – adopted on 7 June) is one of the first draft acts submitted and
adopted by the 42nd National Assembly. This draft act is subject of a more
detailed analysis in part II of this survey. In view of the political context in
which these acts were adopted, there are reasonable doubts regarding
19

the adherence to principle upon the implementation of the changes.
1.17. New draft acts were submitted after the adoption of one of the acts
subject of this analysis. This is the Election Code which had 4 new draft acts
at the end of the surveyed period, 3 of which were submitted immediately
following the adoption of the act for amendment and supplementation
subject of this analysis1. One of these draft acts is pending with the 42nd
National Assembly.
Under 3 of the acts amended and supplemented during the surveyed
6-month period, new ASA were adopted, which at the end of the period
were still at the level of the pending draft act but immediately after its
expiry they were adopted finally by the National Assembly. These are the
Energy Act, the Privatization and Post – Privatization Control Act and the
Veterinary Medical Activity Act.
1.18. The data about the movants of the draft acts which became acts
during the subsequent period indicates again that the Council of Ministers
is the main movant of draft acts. It submitted 14 out of 22 drafts (3 new
and 19 ASA) or about 64% of the drafts of the acts adopted subsequently,
where the members of the National Assembly submitted 8 or about 36%
of them (the joint drafts with different movants were accounted as ½ at
both positions).
1.19. 7 of the acts included in this survey (3 new and 19 acts amended by
ASA) or 32% have been subject of control for constitutionality from their
adoption until now. In total the Constitutional Court issued 17 decisions
on these 7 acts, of which 5 contain complete or partial consideration of
the demands and 12 decisions reject the demand as unsubstantiated.
Provisions of 5 of the acts (23% of the surveyed acts) were deemed
anti-constitutional. According to these indicators the data is completely
comparable to that of the preceding two periods when again about 30% of
the acts were subject of constitutional control and provisions of 24 – 26%
of the surveyed acts were deemed anti-constitutional.
5 of the surveyed acts were subject of constitutional control more than

1
Those 3 draft acts were submitted at the end of the term of office of the 41st National Assembly and following the
termination of its activity they ceased to be considered pending.
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once where the leaders in this respect are the Maritime Space, Inland
Waterways and Ports of the Republic of Bulgaria Act with 4 decisions
of the Constitutional Court, the Energy Act, the VAT Act and the Health
Insurance Act with 3 decisions and the Privatization and Post- Privatization
Control Act – with 2 decisions of the Constitutional Court. 4 of these acts
are among the acts whose provisions were deemed anti-constitutional.
1.20. The acts subject of this analysis provide for a total number of 274
various bylaws in terms of type and legal effect or between 12 and 13
bylaws per act (Table 4). This data is close to the data for the preceding
surveyed periods when the average values remain comparable even
though there were more provided bylaws. Only for the period January –
June 2010 and January – June 2012 the average number of bylaws per
act is slightly below 10. For all remaining 6-month periods the value of
this indicator is stable – over 10 bylaws per act.

Table 4

BYLAWS

Period

Total number of Average number of
bylaws
bylaws

Number of new
bylaws

Number of acts
with increased
number of bylaws

Number of acts
simultaneously
with rules for
application and
other acts

January - June 2010

429

9,5

23

11

2

July - December 2010

808 +

11,2

50 +

15

13

January - June 2011

652 +

10,9

68

16

16

July - December 2011

535 +

10,7

77

12

8

January - June 2012

337 +

9,9

57

7

8

July - December 2012

773 +

13,1

45 +

18

13

January - June 2013

274 +

12,5

53 +

6

5

Source: Ciela
* The total number of bylaws does not include the structural rules of the authorities provided for by law.
* In some instances the grounds for issuing bylaws are indicated rather generally, therefore, the total number of bylaws may be larger
(this is indicated with a “+” sign).
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1.21. The acts adopted during the surveyed period provide 53 new
bylaws – a number which is completely comparable to the data from the
preceding periods when a lot more acts were adopted. Those 53 bylaws
are distributed among the three new acts (28 bylaws in total) and 6 of
the acts for amendment and supplementation, i.e. 6 of the surveyed acts
increased the number of their bylaws.
Among the acts with the largest number of bylaws for their application
stand out the Veterinary Medical Activity Act - with over 54 bylaws of which
8 new, the Energy Act - with 43 bylaws and the State Agency for National
Security Act – with 27 bylaws.

Figure3

TOP 10 OF THE ACTS WITH THE LARGEST NUMBER OF BYLAWS
54

Veterinary Medical Activity Act

43

Energy Act

27

State Agency for National Security Act
Maritime Space, Inland Waterways and Ports
of the Republic of Bulgaria Act

20
19

Foreigners in the Republic of Bulgaria Act

18

Insurance Code
Energy Efficiency Act

14

Tourism Act

14

Health Insurance Act
Consumer Protection Act

Source: Сiela
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1.22. The number of acts providing simultaneously rules for application
and other bylaws, which are surveyed in this analysis, is 5 or almost 23%.
Even though in absolute value this number is considerably smaller than
the previous period, in percentage there is a slight increase – from 20%
during the preceding period to 23% during the current period, which is
due to the considerably lower number of adopted acts. Within six 6-month
periods the percentage ratio of the acts which provide rules for application
and other bylaws, remains relatively stable – between 20 and 26% (the
period July – December 2011 makes an exception to a certain extent as
there was a percentage decrease in the number of these acts – 16%,
which does not continue in the following periods. The Veterinary Medical
Activity Act, the State Agency for National Security Act and the Foreigners
in the Republic of Bulgaria Act not only provide simultaneously rules for
application and other bylaws but are among the ten acts with the largest
total number of bylaws.
1.23. Within the surveyed 6-month period 79 draft acts were submitted
at the National Assembly (without the ratifications) of which 5 were
drafts of new acts and 74 were drafts of ASA (Table 5). The number of
the submitted draft acts is considerably lower compared to the preceding
periods (July – December 2012 – 103, January – June 2012 – 112, July
– December 2011 – 93, January – June 2011 – 121). The lower number
of draft acts submitted during the surveyed period could be explained
primarily with the suspension of the activity of the National Assembly
and the held Parliamentary elections. The lower number of draft acts
submitted during the surveyed period has a reflection on the data about
the average number of submitted draft acts per six months. Based on the
seven surveyed periods the average legislative activity of the Council of
Ministers and of the members of the National Assembly for a period of
6 months is 73 draft acts (the previous analysis found on the basis of 6
consecutive periods that this number was 110 draft acts for a period of
6 months).
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Table 5

SUBMITTED DRAFT ACTS IN THE PERIOD JANUARY – JUNE 2013
Period

Total

New Acts

ASA

January

10

0

10

February

23

0

23

March

8

0

8

April

0

0

0

May

17

5

12

June

21

0

0

Total

79

5

74

Source: www.parliament.bg
*The number of the draft acts does not include the drafts of acts for ratification. During the reviewed period the submitted draft acts for
ratification are 16.

Out of the 79 draft acts submitted in the period January – June 2013, 24
were adopted, 2 were rejected, 2 were withdrawn and 51 are still pending
and are at various stages of the legislative process (Table 6). However, we
should keep in mind that the draft acts submitted at the 41st National
Assembly which were not adopted at the moment of dissolution of the
National Assembly cannot be discussed and voted by the 42nd National
Assembly if they are not re-submitted. Practically, they would be new
draft acts (with new indication). Therefore, the inclusion of the submitted
but not yet adopted by the 41st National Assembly draft acts in the total
number of the pending draft acts is rather arbitrary.
During this period it is notable that for the first time the members of the
National Assembly submitted considerably more draft acts compared to
the Council of Ministers – out of 79 draft acts in total, 14 are by the Council
of Ministers and 65 are submitted by members of the NA (part of the draft
acts submitted by members of the NA at the 42nd National Assembly are
pending government draft acts of the 41st National Assembly). Only 3 of
the adopted draft acts (24 in total) are by the Council of Ministers and 21
are submitted by members of the NA. The increase of the intensity of the
legislative initiative of the members of the NA may be regarded positively.
The members of the NA along with the Council of Ministers have the right
of legislative initiative and it should be exercised more actively. Whether
the active exercise of legislative initiative by the members of the NA is a
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result of better reaction to public expectations, of increased confidence
and responsibility and whether it will become an established practice in
the subsequent legislation or its nature is incidental is to be monitored in
the following months and will be subject of subsequent analyses.

Table 6

DEVELOPMENT OF DRAFT ACTS SUBMITTED IN THE PERIOD JANUARY – JUNE 2013
Total

Council of Ministers

Members of

the National Assembly

24

3

21

Adopted

24

3

21

Rejected

2

0

2

Withdrawn

2

0

2

Source: www.parliament.bg
* The development of the draft acts submitted in the period January – June 2013 was surveyed to 2 September 2013.
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Important Conclusions and Recommendations:
1. Based on the observations of the legislation made within seven subsequent
6-month periods, there is a definite confirmation of the instability and unpredictability
of the Bulgarian legal order due to the high degree of changeability of the enactments.
This conclusion is completely applicable to the entire term of office of the 41st
National Assembly which could not deny the negative conclusions regarding the
insufficient quality of the work of the legislator in recent years, in particular after 2005.
Regardless of the fact that during the surveyed period the number of the adopted acts
is considerably smaller compared to the preceding 6-month periods, the data of the
individual indicators is not improved and in terms of percentages there is deterioration
of many indicators. On the other hand, there is a confirmation of the impression that
the improvement of certain indicators registered in preceding periods is accidental
and this does not allow us to state that there is a trend for improvement of the work of
the legislator. Meanwhile, most negative observations and conclusions are definitely
confirmed. Thus, regardless of the lack of complete comparability of the data, the
information gathered within seven surveys outlines clear negative trends. We have yet
to see whether they could be mitigated during the term of office of the 42nd National
Assembly.
2. The high concentration of amendments in the same areas, which affect the rights
and interests of large groups of the population continues to cause concern (the
healthcare system and the social security system).
3. Rather frequently the legislator provides for the acts to come into effect on the
date of their promulgation in deviation of the general rule for coming into effect (3
days following promulgation). This analysis finds that about 50% of the adopted acts
come into effect on the day of their promulgation. There is no reasonable explanation
about such practice considering that a large a part of the draft acts are pending at the
National Assembly for months on end. Thus, the fundamental situation becomes an
exception.
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4. There is an ongoing trend for the acts to provide grounds for issuing too many bylaws.
Some of these grounds are so general that in addition to providing the opportunity to
issue more than one bylaw they make it practically impossible to identify precisely the
field of application of the bylaw. The reasons for this approach of the legislator may be
found in several aspects. On one hand, this may be due to the insufficient preparation
and the incompletion of the legislative changes due to lack of clear concept or failure
to reach consent. The second possible reason is related to the above to some extent –
avoidance of discussion of issues which are highly disputable and may result in social
tension. And there is the least possible hypothesis of avoiding the heavier but more
public procedure through the National Assembly and supplementation of the act by
bylaws.
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II. Analysis
of Some Key Acts

S

imilarly to the preceding surveys the conclusions and the
comments about the quality of some key acts adopted within
the surveyed 6-month period may be conditionally divided into
the following basic groups 1:
Reforms and Acts – this group includes acts claiming that (either
expressly stated by the movant in the reasons or upon the public
presentation and discussion, or resulting from the nature of the
proposed draft act) they are a legislative foundation for significant
changes in certain area and this claim turns out to be insufficiently
grounded in the course of the analysis.
People or Rules – this part of the analysis includes acts which
raise the matter of whether the legislator is guided by reasons as a
matter of principle in the implementation of its activity or rather by
short term interests related to specific persons or organizations.
Laws and Rights – within this category acts which raise matters
related to the breach of civil rights are surveyed.
2.1. Reforms and Acts
2.1.1. Act for Amendment and Supplementation of the Election Code
One of the key acts adopted during this period is the Act for
Amendment and Supplementation of the Election Code (SG, issue
17 dated 21.02.2013). The reason to include it in this group is the
circumstance that under this act the legislator makes amendments
to a legislative reform to be implemented within a close period of
time (the Election Code is a new enactment adopted in January
2011).

1
In this survey there is no group “Other problems of the legislative activity” as there are no significant examples of
acts to be included..
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The Election Code is adopted with the statement that it establishes
unambiguous and stable rules to guarantee integrity and democracy
of the election procedure and no infringement of the election rights
of the citizens 2. It was subject to analysis in the previous survey3. At
the time it was a positive fact that for the first time an election act
was adopted at a much earlier time than the elections – almost 10
months prior to the first elections held in compliance with the new
rules. Several good measures for overcoming the existing problems
when holding elections were taken into consideration, however,
there was also criticism towards the insufficient decisiveness and
will for democratization of the legislative process.
With the surveyed Act for Amendment and Supplementation of
the Election Code the legislator (completely identical in terms of
individuals to those who adopted the Election Code) goes back to
the bad practice of changing the election rules immediately before
holding the elections – less than 3 months prior to the pre-term
elections on 12 May. There is no reason to believe that upon regular
elections in June the situation would have been different – most
probably the National Assembly would not have “forced” the adoption
of the amendments and this term would not have been much longer.
Furthermore, we should take into consideration that the draft acts
based on which the surveyed act has been prepared “stay” at the
National Assembly over 220 days or more than 7 months. It is also
not clear why considering that those draft acts are substantiated
by the need to remove the problems from the presidential and local
elections held in October 2011 and the deficiencies in the regulation
established by the international observers, they were submitted in July
2012. Obviously, regardless of the numerous statements regarding
the intentions for principal approach to the election legislation, the
interests of the parties and the political arrangements continue to
have significant influence upon each change of the election law.

2

See the Reasons to the draft Election Code.

3

See Legal Barometer, issue 3, 25-32.

29

The Act for Amendment and Supplementation of the Election Code
implements the following key changes:
Revocation of the preferential vote in the elections for members of
the National Assembly.
Establishment of legal presumption according to which in the event
when there is no majority to adopt a decision by an election commission, there is a decision for rejection.
Provision of independent budget and administration of the Central
Election Commission.
Provision of an obligation of the election commissions to maintain
web pages to broadcast in real time their sessions and to publish
their decisions in due time.
Proportional representation of the parties and coalitions represented in the National Assembly in the management of the election
commissions.
Specification of the regulation of preparing the voting lists and in
particular of the rules for deletion from the voting lists (i.e. the prohibitive list).
Detailing and specification of the rules for appointment and registration of defenders, observers and representatives of the parties,
coalitions and the initiative committees.
Stipulation of obligation to publish information about the assignor
and the funding of the sociological surveys and of requirement for
registration of the polling agencies which take the polls on Election
Day.
Regulation of the obligations of media service providers to announce on the Internet the contents of the contracts entered into
with the participants in the elections.
Implementation of a ban on free use of public administrative resource.
Decrease from BGN 1000 to one minimum salary of the amount of
donation for which there occurs an obligation to declare the origin
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of funds and provision for inspection for compliance by the National
Audit Office of the amount of the donation with the income of the
person.
Implementation of integral ballot paper in the elections for members of the National Assembly.
Establishment of detailed regulation of the experimental electronic
voting at the elections for members of the European Parliament in
2014.
Provision of a ban on certain individuals holding higher governmental positions to become leaders of election headquarters.
Provision of opportunity to use special means of intelligence in the
investigation of crimes against the voting rights of the citizens.
Even though they are numerous, the amendments to the Election
Code concern mainly specific details of the preparation and the
holding of elections and are not of the type that would cause
more significant effect. For example, the replacement of the word
“reviews” by “is obliged to review all”, the addition of “immediately”
after “announce”, the introduced definition of “canvassing”4 can
hardly be described as important steps towards the democratization
of the electing process. Most of them are inarguable and deserve
support as they contribute to the better organization and the better
publicity and transparency of the election process, including as
an attempt to overcome some corrupt practices – the obligation
for publishing information in the Internet, establishment of better
rules for the participation of the defenders, observers and the
representatives of parties, coalitions and initiative committees
limiting the opportunity to use them as legal form of “buying” votes,
the presumption for rejection of the decision if there is no majority,
the implementation of integral ballot paper, the ban on specific
political figures to be leaders of election headquarters, etc.

Nevertheless, the Election Code contains more specific definition of canvassing which includes only canvassing “in
favour” but not canvassing “against” the registered parties, coalitions and candidates.

4
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We should be critical towards the removal of the preferential vote in
the elections of members of the National Assembly. The preferential
vote is a suitable instrument for “personalization” of politics and
mitigation of some disadvantages of the pure proportional system.
Prior to the amendment the Election Code provided for a 9% threshold
in order to turn the preferences into a mandate (the submitted draft
of the Election Code proposes a threshold of 20%). The arguments
for the removal of the preferential vote are not persuasive. It does
not sound serious to attack this undoubtedly democratic mechanism
with technical reasons (the newly introduced integral ballot paper
would create difficulties for the voters if it includes the complete
ballot lists 5, the so called “module boxes” provided for under the law
in order to prevent the removal of ballot paper, miss) or with probable
non-democratic practices to be provoked by its application (buying
votes, party struggles, etc.) 6. The preferential vote is implemented in
a number of European states (Belgium, the Netherlands, Denmark,
Sweden, Poland, the Czech Republic, Hungary, Finland, Greece,
etc.) where the variants are different – without a threshold of the
preference, obligatory preference, option for indicating a different
number of preferences, negative preference7.
It is worth noting that representatives of the majority who voted
the removal of the preferential vote, within the 42 nd National
Assembly, already in the capacity as opposition, submitted
Draft act for amendment and supplementation of the Election
Code, which proposes an election system with an option for
preferences with a validity threshold of 5%. The reason is the
need to respond to the requirements of the civil society and to
guarantee wider representation of the voters. It is highly unlikely

The integral ballot paper is undoubtedly the correct legislative resolution even though one may remain under
the impression that the surveyed draft act introduces it only to use it as ground to remove the preferential vote.
Furthermore, according to experts it is absolutely possible to prepare an integral ballot paper to reflect the
preferences of the voters towards certain candidates.

5

Generally, the malpractices are often the base of the legislator, therefore, we can talk about “protective, defensive”
legislation – legislation that does not provide principal regulation but tries to prevent established practical issues
fragmentarily, which often are not provoked by and/or are not subject of legal regulation.

6

See Opinion and proposals of the Institute for the Development of the Public Domain about the amendment of the
Election Code. Civil forum for fair elections: http://www.izborenkodeks.com/ressource/view-99

7
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that the public expectations have changed so dramatically within
only 4 months.
Currently, the 42 nd National Assembly is preparing a draft of a new
Election Code which would implement a significant change in the
election rules only two years after the adoption of the effective act.
It is high time the legislator had the necessary will (and not just
declare intentions usually prior to elections or when in opposition)
to implement several major steps in the reform of the legislation
related to elections, namely:
Implementation of preferential vote with low threshold of the preferences – up to 5%, including in the elections of municipal counselors.
Establishment of independent permanently effective election administration composed by experts, appointed by competition.
Overall judicial control over the acts of the Central Election Commission.
Introduction of active registration as a tool to clear the voting lists.
Equality of the individual participants in the elections in the media
– free access to public media, provision of obligatory leader debate,
clear indication of paid forms in the other media.
Implementation of machine voting and electronic voting in the long
run.
Widening the model of the regional counting centres.
Decrease of the state subsidy of the parties.
We hope that these ideas are discussed and they are adequately
expressed in the new election law and in due time, without the
influence of forthcoming elections on the judgment of the legislative
authority. The Election Code is undoubtedly among the most important
laws but it should not be loaded with excessive expectations since
no law can change radically the environment if those who apply it are
not sufficiently responsible and honest.
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2.1.2. Tourism Act
The new Tourism Act adopted in March 2013 is also of interest to
this survey (SG, issue 30 of 26.03.2013). The drafting of the act
took almost 3 years but it was submitted at the end of June 2013. It
was adopted on 12 March 2013 or only two days before the termination of the term of office of the 41st National Assembly.
The basic aim of the law is “to provide conditions for sustainable
development of tourism and competitive national touristic product”.
Whether it actually achieves that goal is a matter to be answered in
the practice of its application. This analysis is aimed at providing an
outlook and evaluation from the viewpoint of the existence or lack
of concept for development of tourism and of long-term state policy,
which find expression in the stipulations of the law.
The development of legislation in the area of tourism is indicative of
the desire of the state to have more intense effect over the tourism
sector. Until 1998 there was no special act and the general rules of
commerce law were effective – Decree No. 56 and subsequently the
Commerce Act. The first Tourism Act was adopted in June 1998. It
comprised 5 chapters, 41 articles and 17 legal definitions. In June
2002 a new Tourism Act was adopted and it comprised 6 chapters,
87 articles and 25 legal definitions. The Tourism Act adopted in
March 2013 is of considerably larger scope – it has 17 chapters,
232 articles and 89 legal definitions.
The Tourism Act of 2013 undoubtedly contains some positive aspects – implementation of long-term categorization of touristic sites
which exist in practice (apart hotels, guest rooms, hostels), provision of specifications for SPA, wellness and medical services, provisions for the electronic holiday vouchers, implementation of licenses
for carrying out activities as tour guide, ski-instructor and mountain
guide, provision of opportunity for electronic submission of documents for registration and categorization, provision of procedure for
transfer of registration of economic activity, removal of unnecessary
elements of the contracts for organized touristic travels. It is worth
noting that the majority of these changes represent a legal stipulation of an actual situation.
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However, the Tourism Act raises a number of questions regarding the
claim for making a significant change in the area of tourism.
Regardless of its considerable scope, the regulation at the level of
the law is not sufficiently complete and there are grounds for issuing 14 bylaws 8. Some of these grounds are rather arguable. For
instance, the act provides that the requirements to the accommodation places and the restaurants and entertainment sites and the
rules for assigning a category, refusal, downgrading, suspension of
effect and termination of the assigned category are stipulated by an
ordinance of the Council of Ministers. It may be assumed that these
public relations involve certain dynamic but the legislator should at
least have clarity regarding key requirements and stipulate them under the law.9 The lack of such regulation at the level of the law results in solid doubt about the lack of clearer and long-term concept
for the development of tourism.
This doubt is increased by the touristic zoning of the country 10. The
reasons to the draft act state the zoning is an established world
practice for touristic marketing and management of touristic resources 11. The aim of each region is to develop a regional touristic
product and to carry out regional marketing and advertising. It is provided that the tourist regions have a name, logo and slogan and are
managed by an organization for management of the touristic region

In some legislations there are the so called framework laws to provide for basic principles for development
of the respective relations and the specific rules are established at the level of the bylaw. Bulgarian legislation
does not provide for such construction. On the contrary, The Enactments Act demands that the law provides for
complete regulation of all basic public relations which are subject to stable regulation. Regarding the impossibility
of “framework” acts to exist, see Decision No. 11 of 2010 by the Constitutional Court. Naturally, the Tourism Act can
hardly claim to be a framework act with over 200 provisions in the main text.

8

9
Decision No. 11 of 2010 the Constitutional Court indicates that “the very nature of the bylaw presupposes the
existence of certain rules in the law and it does not establish for the first time those rules with the bylaw” as well as
that “it is not permissible for a bylaw to fill in omissions in the regulation of the law, to determine the meaning and
the contents of terms mentioned in the law or when a certain matter has to be resolved to find the grounds for its
resolution in the bylaw and the referral to the law to be without significance”. In this regard the Constitutional Court
notes that “it is not permissible for the law to prescribe that a bylaw shall contain rules which do not develop and
supplement it, do not provide directions for clarification of its texts but authorize the adoption of rules which are not
regulated under the law.”
10
The idea about the touristic zoning of Bulgaria is not new. This question was discussed in 2008 and the then
effective State Tourism Agency initially proposed 17 regions which were subsequently decreased to 7.
11
Actually, this practice is more spread in large countries with touristic traditions (France, Spain, Italy, Turkey,
Greece, etc.).
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(voluntary organization whose members may be tourist associations
registered at the National Touristic Register, municipal and district
administrations, scientific organizations, institutes and schools in
the area of tourism, consumer associations and other institutions
and organizations with seat or activity in the region, as well as national, municipal and regional museums, national and nature parks,
located in the territory of the region). The number, the name and the
territorial scope of the touristic regions are announced by order of
the Minister of Economy, Energy and Tourism based on the concept
of the touristic zoning of the county, approved by the same minister.
Even if we disregard the matter whether the zoning is a suitable variant for the small tourist market in Bulgaria we cannot fail to note the
lack of any legal concept regarding the principle of forming the regions. The only legal requirement to the tourist regions is to take into
consideration the municipal administrative borders where the territory of one municipality may not be divided between two regions and
it may not belong simultaneously to two different touristic regions.
Thus, each minister responsible for tourism, possibly even several
times within his term of office, may change the number of the regions, their names and scope. This unstable legislative decision can
hardly provide prerequisites for the aim to develop regional touristic
products as stated in the law. It is doubtful whether the decision
to form voluntary organizations to manage tourist regions will actually work. In general, those organizations acknowledged by the law
as legal entities, create the impression about excessive administration of the process of practical construction and management of the
touristic regions.
The legislator provides for “a whole bunch” of documents to reflect
the state policy in the area of tourism – National Strategy for Sustainable Development, strategies for development of the separate types
of tourism and short term programmes and plans thereto, national
marketing strategy, annual programme for national touristic advertising, concept for touristic zoning of the country, district strategies and
programmes for development of tourism, regional strategies, annual
plans and product strategies, marketing strategies of the touristic regions, municipal programmes for the development of tourism.
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There is also a complex system of bodies and relationships among
them. In addition to the Council of Ministers and the Minister of
Economy, Energy and Tourism, the institutions involved with the
management of tourism are also the National Tourism Council, the
Expert Commission on registration of the tour operators and the
travel agencies, the Expert Commission on categorization and certification of the tourist sites, the district commissions for water rescue activity and safety on the beaches, the consultative councils on
the matters of tourism with the mayors, the municipal expert commissions on categorization of the tourist sites, the organizations for
management of the touristic regions. Unarguably, the contemporary
public relations are constantly becoming more complex and this presupposes more complex forms of management, including various
levels and demanding the participation of all interested parties. Yet,
the multiple strategic documents and bodies and organizations participating in the management of tourism establish prerequisites for
contradictions, lack of coordination and in general indicate lack of
clear view on the development of tourism.
There is no clear legislative concept for the funding of tourism and
this may be the key question substantiating the state policy12 and establishing the role of the state and respectively of the private entities,
operating in the sector. The regulation is limited to the most general
indication that the state shall provide funds for financing specific activities (national advertising, analyses and surveys, participation in
international programmes, construction and maintenance of tourist
attractions). There are no provided financial mechanisms for funding projects in the area of tourism (funds, programmes, preferential
loans, etc13). The act does not provide for participation of the tourist
business in the funding of the national advertising (as was the initial
idea of the draft act.). The principle should incorporate shared responsibility of all who generate revenue from this activity.

12
Another similar matter is the one regarding the professionalizing of the employees in tourism but it is part of the
educational policy and the politics regarding the labour market and the development of human resources, therefore,
it is outside the scope of this analysis.
13
Similar mechanisms are well known in a number of European countries – see in detail Complete preliminary
assessment of the effect of a new Tourism Act, January 2012.
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The rules for categorization of the tourist sites is additionally complicated. The establishment of new categories provides grounds for the
increase of corruption practices in the sector.
The act does not provide clarity regarding the management of tourist
attractions based on natural, material or non-material cultural heritage. It is only indicated that the state shall provide funds for their
development and maintenance. The matter regarding the management of those sites is not insignificant, furthermore, according to
some assessments it concerns property valued over 100 billion Euro
(archeological and architectural sites and natural places of interest).
The legislator was unnecessarily thorough regarding the definition of
terms and activities provided for under the law. The legal definitions
are 89 in total. Noticeable are the definitions of terms which seem
self-explanatory – booking form, tourist canteen. The definition of
the term “force majeure” is provided by reference to the Commerce
Act which actually provides the entire concept of “force majeure”
in Bulgarian Law. Regardless of the definition other terms remain
insufficiently clear – e.g. the term “brand” is defined as “uniqie combination of emotional and rational perceptions of a destination or
type of product it offers, which makes it distinctive from its competitive destinations as most suitable for the respective target market
segments”. With other similar notions the difference is rather conditional which raises the question about the need to define them. One
can hardly suspect that the existence or lack of nuts makes the main
difference between a drinking establishment and a bar14 where all
other elements of the two definitions overlap.
The Tourism Act contains several contradictions, duplicates and inconsistences. For instance, it is provided that the organizations for
management of the tourist regions are established on the principle
of volunteering (Art. 17, Para 2 and 3). Meanwhile, it is indicated

§ 1, Item 34 “Drinking establishment” is an establishment which offers a large selection of alcoholic and nonalcoholic beverages and snacks to go with them. § 1, Item 36 “Bar” is an establishment which offers a large
selection of alcoholic and non-alcoholic beverages, cocktails, hot drinks, nuts, pastry and sweets, limited assortment
of culinary production.

14
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that upon the establishment of the organization it is mandatory that
representatives of all groups which may be included in this organization, shall participate. The regulation of the tourist voucher almost
completely duplicates the regulation of the organized tourist trip,
therefore, it has no individual meaning. In the events of a trip organized by the tour operator who offers it, the vouchers have no practical meaning.
Based on the above we may express certain doubt regarding the capacity of the Tourism Act to solve the problems in the sector and to
assist with the more serious development of tourism in our country.
There still remains the principal matter of the regulatory role of the
state – how much does it have to interfere actively in a sector which
is almost entirely subject to market mechanisms.
2.2. People or Rules?
2.2.1. The Act for amendment and supplementation of the Act for
the State Agency for National Security
The draft of the Act for amendment and supplementation of the Act
for the State Agency for National Security (SANS) is one of the first
draft acts submitted at the 42nd National Assembly. As already discussed in Item I “Legislative Activity” of this survey, this draft act is
one of the most quickly discussed and adopted acts within these
six months – only for 10 days (the draft act was submitted on 28
May, adopted on 7 June and promulgated in SG, issue 52 of 14 June
2012 and came into effect on the day of its promulgation). Its immediate submission and adoption may be initially explained by the
decisiveness expressed in the reasons that the act shall be “the first
step towards the restoration of the normality in the security sector”
and it shall turn SANS in an “active body both for the protection of
national security and for effective counteraction to the cross-border
and internal organized crime and corruption”. However, substantially
the amendments to the SANS Act are two – 1) Closing of Directorate
General of “Fight against Organized Crime” (DGFOC) with the Ministry of Interior and transfer of its functions (including the powers to
perform searches and arrests) to SANS; and 2) new conditions and
rules for taking the positions of chairperson and deputy chairs of
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SANS. Both amendments to the act provide grounds to make personal changes.
This analysis does not aim at getting involved in the professional
discussion whether the transfer of the functions of DGFOC to SANS
may result in considerable improvement of the activity of investigation
of crimes which fall within the area of application of the act and
respectively, in “effective counter action to cross-border and internal
organized crime and corruption”. The act is of interest for the survey
mainly due to the fact that again the legislation provides example of
how the changes in the rules are made not due to principal reasons
but in order to resolve current political problems and specific staff
“tasks”.
In compliance with the amendments to Article 3 of the act, the
chairperson of SANS is no longer appointed by the President by
proposal of the Council of Ministers and he shall be elected by the
National Assembly by personal proposal of the Prime Minister. The
movants do not provide significant arguments as to why the President
is not sufficiently legitimate or independent to take the responsibility
for such appointment. Besides, the aim expressed in the reasons
regarding the implementation of effective parliamentary and civil
control may be achieved through another legislative solution and it
is not a sufficient reason to take this power away from the President.
In addition, the Act for Amendment and Supplementation of the
SANS Act changes the requirements for the person who takes the
position of chairperson of SANS. The previous provision of 10 years
of professional experience is substituted by 8-year legal experience
or professional experience, i.e. without the existence of a single
day of professional experience in any of the bodies of the system
for security it is possible for a person to be appointed chairperson
of SANS. There is no way that this amendment should not raise
reasonable doubt that it is not backed by principles and objective
reasons but it is made intuitu personae. The prompt appointment
of a new chairperson of the SANS (on the date of coming into effect
of the changes) and the subsequent political events confirm this
suspicion to a large extent.
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2.3. Laws and Rights
2.3.1. Act for Amendment and Supplementation of the Commerce
Act
The Act for Amendment and Supplementation of the Commerce
Act (SG, issue 20 of 28.02.2013) made two groups of changes.
First, the Act implements maximum terms for completion of monetary liabilities under commercial transactions and it stipulates the
liability of the debtor in the event of default within the stipulated
term. The amendments are aimed at implementation of Directive
2011/7/EU of the European Parliament and of the Council on 16
February 2011 regarding the struggle against delay in payments to
business transactions and they are grounded by the need to introduce rules against delay in the performance of obligations under
business transactions.
The second group of changes in the Commerce Act is of greater
interest for this survey as they concern the regime of insolvency
and they have direct relation to the rights of citizens and traders. These are the amendments to Article 645, 646, 647 and 649
of the Commerce Act providing for the material prerequisites and
the procedural opportunities to declare transactions and actions
of the debtor null and void with respect to its creditors in order
to complete the insolvency estate. They were discussed for over
a year in various forms with the participation of magistrates and
other lawyers practicing in the area of the insolvency procedure.
Nevertheless, the amendments adopted by the National Assembly do not reflect completely the suggestions for improvement and
specification of the provisions and there still remain unsolved
problems and new questions arise regarding the application of the
new regulation.
The above provisions of the Commerce Act regulate two types of
invalid transactions and actions which differ in their consequences
and in the remedies available to the creditors under the procedure.
On the one hand, these are transactions after initiation of an
insolvency procedure which directly affect the insolvency estate
and are therefore null and void. The second group of transactions
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and actions are performed prior to submitting the application for
initiating insolvency procedure but after the debtor has become
insolvent, respectively over- indebted, therefore, they also prejudice
the interests of the creditors and mostly their opportunity to satisfy
their receivables from the assets of the debtor. Therefore, they are
deemed relatively invalid regarding the creditors of the insolvency
who may demand from the court to revoke them. The amendments
to the regulation affect both the scope and the consequences of
the transactions and actions and the prerequisites upon whose
occurrence they would be deemed invalid regarding the creditors
of the insolvency and respectively, they would be subject to
revocation claims. Substantially, the changes narrow the area of
application of the provisions on several grounds:
They limit the scope of the possible transactions and actions to be
challenged by the creditors or the receiver.
They change the consequences of certain transactions and actions
where those which were deemed null and void, are included in the
scope of transactions which may be subject to revocation claims.
They implement limitation periods within which the actions or the
transaction shall be conducted in order to be declared null and
void. Practically, this shortens the so called suspicion period and
results in confirmation of transactions and actions conducted after
the commencement date of the insolvency, respectively, the overindebtedness but within a term longer than the maximum term
prior to submission of the application for initiation of insolvency
procedure. The provided maximum terms are different depending
on the type of the transaction or the action or whether a third party
co-counteragent knew about the insolvency (over-indebtedness) of
the debtor. For instance, the repayment of unrecoverable monetary
liability could be subject of a revocation claim if it was made within
one year prior to the submission of the application for initiating
an insolvency procedure and if the third party was aware of the
insolvency (over-indebtedness) of the debtor, the term is 2 years
(Art.646, Para 2, Item 1 and Para 3 of the CA). The repayment of
recoverable monetary liability may be challenged with a revocation
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claim if it had been made within 6 months prior to the submission
of the application for initiation of the insolvency procedure and in
the event of awareness of the third person of the insolvency (overindebtedness) – within 1 year (Art. 646, Para 2, Item 3 and Para
3 of the CA).
The invalidation of a mortgage or pledge to secure a prior unsecured receivable against the debtor may be demanded if they had
been established within 1 year before the submission of the application for insolvency procedure and if the third party was aware
of the insolvency, this term shall be extended to 2 years (Art. 646,
Para 2, Item 2 and Para 3 of the CA). The amendment of the provisions of Art. 647 has similar meaning and the period of suspicion
is again limited by the expiry of a maximum term prior to submission of the application for initiation of an insolvency procedure and
the initial date of the insolvency (over-indebtedness).
The amendment of the prerequisites for occurrence of legal
consequences undoubtedly affects the rights of both third parties
who are parties to transactions with the debtor and of the creditors
under the insolvency who by exercising the revocation rights
resulting in their favour aim at completion of the insolvency estate.
The narrowing of the application field of the revocation claims is
in favour of the third rightful parties who may be affected under
the old regime (e.g., they may lose the security established in their
favour) 15, regardless that their receivable against the debtor has
occurred much earlier than the commencement of the insolvency
procedure. Considering that the initial date of the insolvency,
respectively, the over-indebtedness could be set much earlier in
time, practically, a very large number of transactions could fall
within the so called suspicion period and they could be subject
of challenge by the creditors under the insolvency. For instance,

15
There still remains the question whether the amendments are not primarily in favour of a certain category of third
parties (banks) and those doubts were expressed in public and whether they fall within the term of “third rightful
party” considering their significant opportunities and resources to research the financial situation of their debtors
and to absorb their receivables in due time.
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if a security established in favour of a third party is declared null
and void, the third party co-counteragent of the debtor would have
to stand in line with all unsecured creditors with slim chances of
enforcement of its receivable (at least not to the extent to which
it would be satisfied if it directs the enforcement to the security
established in its favour). The changes in the consequences of the
transactions executed by the debtor and in the prerequisites for
exercising the right to demand revocation of these transactions
beyond doubt affects the interests of the creditors. However,
the principles of fairness and legal security do not allow to audit
the activity of the debtor for an unlimited period back in time in
order to satisfy those interests and at the price of affecting the
rights and interests of third rightful parties. In this regard the
implemented changes may be supported. Problems occur not
as a result of the material prerequisites to exercise the right to
revocation claim but as a result of the preceding rules regulating
the application of the new regime to the pending insolvency
procedures. Actually, the provisions of § 14 and § 15 implement
a different treatment of different categories of transactions by
putting in unfair position the third parties who are parties to these
transactions and the insolvency creditors who have interest to
revoke those transactions. § 14 provides that the new rules shall
apply to all status quo insolvency procedures, including pending
claim procedures under revocation claims. However, § 15 excludes
certain categories of claims and it is provided that the pending
procedures thereto shall be completed under the previous rules.
Thus, the same insolvency estate might be completed partially
under the previous rules and partially under the new rules.
Consequently, the creditors of various debtors will have different
opportunities to complete the insolvency estate depending on the
type of transactions and actions performed by the debtor. The third
parties – co-counteragents would also be in different situations as
some of the transactions will be confirmed and those under § 15
will continue to be invalid. Furthermore, § 14 with counter effect
changes the consequences of facts that have already occurred
based on which the creditors derive rights making the submitted
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claims impermissible, respectively ungrounded (the creditors are
deprived of material and procedural rights under a law where they
have already taken actions to exercise those rights). In the course
of a pending procedure the claimant learns that the grounds for
its claim no longer exist, i.e., it has been denied the right to claim
or it learns that the facts and circumstances to be established so
that its claim is taken into consideration, are no longer relevant;
on the contrary – the law now requires the establishment of
other facts in the procedure, including objective facts such as the
time of the challenged transaction/actions but at the same time
the procedure is at a stage where a procedural preclusion has
occurred for the gathering of such evidence (even if it is available
as under many hypotheses the new prerequisites of the law are
such that the claimant would not have filed the claim if it had
been aware of them). The provision of § 14, Para 2 of the ASA to
the CA is equally perplexing as it provides that the already raised
and pending revocation claims, except those under § 15, may be
withdrawn without the consent of the defendants regardless of the
stage of the procedure16.
The provision of § 14, Para 2 provides the opportunity to a receiver who is newly appointed by the majority creditor (usually a
bank) to terminate a case initiated by an independent/temporary/
permanent receiver, which challenges transactions/actions resulting in rights to the creditor (the bank). Such serious interference
in the good standing of the creditors in the course of a pending
insolvency procedure and in the course of pending claim procedures prejudices the principles of predictability and legal security,
the principal of the law state and the principle of equality including equality and competitiveness of the parties to the procedure.
Therefore, such counter action may be permitted only under exceptional circumstances in order to provide important public interest,
which is not substantiated by the movants of the draft act. With

The wording of the provision raises a serious question whether instead of withdrawal this is actually concealed
opportunity to waive the claim.

16
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similar arguments the Act for Amendment and Supplementation
of the Commerce Act in this part has been challenged by the Supreme Court of Cassation before the Constitutional Court.
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III. Constitutional Control.
Veto of the President
3.1. Constitutional Control

F

or the period January – June 2013 the Constitutional Court issued 3
decisions (Table 7) or 2 fewer than the second half of 2012, respectively 4 fewer than the first half of 2012. This is the smallest number of
issued decisions for all surveyed 6-month periods since 2010. Meanwhile,
the number of the cases initiated during the first half of 2013 is higher
than the number of the cases initiated for the entire 2011 and 2012 – 17,
respectively 16 and 13 cases. Therefore, during the second half of 2013
there is reason to expect more decisions of the Constitutional Court.
Table 7

ACTIVITY OF THE CONSTITUTIONAL COURT

Rejected

January June 2013
2012

No. of resolutions
for suspension
impermissible
motions

Reservations and
opinions
(on decisions)

Average duration
of cases (days)

1

2

1

8

171

4

0

32

191

Initiated
Cases

Total

Year

Taken into
consideration

Number of decisions

17

3

13

12

8

2011

16

12

9

3

2

34

126

2010

22

15

7

6

7

24

140

2009

19

11

7

3

0

41

73

2008

5

6

4

2

0

12

74

2007

10

10

3

5

3

10

78

2006

12

9

3

6

2

23

109

2005

11

9

2

5

1

16

118

Source: www.constcourt.bg
* The total number of decisions includes all decisions of the CC for the respective period but not all of them are accounted for upon “taken
into consideration/rejected motions”. They do not include the interpretative decisions and the decisions on disputes about competence.
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One ruling for termination of a constitutional case was issued during
the surveyed 6-month period. This is the case initiated by request of
members of the National Assembly regarding the establishment of anticonstitutionality of Decision by the National Assembly dated 20 September
2012 for the establishment of parliamentary inquiry commission to
investigate instances of high-level corruption. The Constitutional Court
rejected the request for anti-constitutionality with the argument that
its ruling would be insignificant due to the termination of the term of
office of the National Assembly and the suspension of the activity of the
parliamentary commissions and in particular of the temporary inquiry
commission established by the challenged decision.
One of the decisions issued in the first half of 2013 takes the demand into
consideration and in the other 2 the demands are rejected.
There are 8 opinions with reservations and opinions on the issued 3
decisions or between 2 and 3 opinions per decision on average. Even
though there is a decrease in the absolute values, the average distribution
of the opinions with reservations and the opinions per decision is close to
that of the preceding periods. By way of comparison, during the second
half of 2012 this number was between 3 and 4 opinions with reservations
and opinions per decision and for the first half of 2012 between 2 and 3
opinions with reservations and opinions per decision.
The average duration of the hearing of the cases during the period January
– June 2013 remains relatively high – 171 days or almost 6 months per
case. There is a certain decrease in comparison to the average duration
for 2012 (191 days), however, it should be taken into consideration that
it was higher then, mostly due to the delay of Decision No. 10 dated 13
September 2012 as the term of office of the reporting constitutional judge
on the case was suspended earlier.
The decision of the Constitutional Court issued during the first half of 2013
which took the demand into consideration, concerns civil rights. This is the
decision which announced as anti-constitutional the provision of Act on
Forfeiture to the Exchequer of Unlawfully Acquired Assets – regarding the
provided option to appeal under the rules of the Administrative Procedure
Code against the decisions of the Commissions regarding the forfeiture of
the unlawfully acquired assets and the opportunity for judicial control over
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the same decisions by different courts.
Similarly to the preceding periods, the members of the National Assembly were most active in exercising their right to refer to the Constitutional Court during this period as well. They submitted 2 of the 3 demands
whereto the Court issued a decision (Table 8). The ombudsman submitted
one demand similarly tothe preceding period. The remaining authorized
subjects still remain passive.
Table 8

ACTIVITY OF THE CONSTUTITIONAL COURT BY REFERRING AUTHORITY

0

3

1

2012

0

8

1

7

0

0

2011

0

9

3

6

0

1

2010

1

8

3

5

3

2009

0

6

3

3

0

2008

0

1

1

2007

0

6

2006

0

3

3

2005

0

4

3

Total

1

20

1

1

TC

48

2

3

R

TC

1

1

0

0

1

1

3

2

2

I

R

2

1
2

TC

1

1

TC

1

I

R

1
3

2

TC

I

R

TC

0
1

1

1

2

1

1

1

1

1
1

1

1

5

4

2

2

0

2

2

1

1

1

1

0

1

1

1

0

0

2

1

0

1

0

5

1

0

2

25

4

11

2

1

2

2
2

3

6

15

3

5

4

6

9

R

TC

0

1

4

I

0

1

0

2

R

0

0

2

I

Other

Total

January June
2013

R

SCC/SAC

Total

I

I

Ombudsman

Total

Attorney General

Total

President

Total

Total

Members of
the NA
Total

Council
of Ministers

Year

1

2

4

1

0

1

0

3

7

Source: www.constcourt.com
*I – impermissible motion; R – rejected motion; TC – motion taken into consideration

3.2. Veto of the President
For the period January – June 2013 the President did not exercise his
right to veto not even once.
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1
1

5

2

Important Conclusions and Recommendations:
1. There is a confirmation of the observation of the relatively small number of decisions
issued by the Constitutional Court. Considering the significance of the practice of the
Constitutional Court for the development and improvement of the legal order, there are
grounds to raise the matter of more efficient use of the capacity of the Court. An additional
argument to this conclusion is the relatively high number of the reserved opinions and
opinions – about 3 reserved opinions and opinions per decision on average.
2. The Constitutional Court continues to play a significant role in the defense of the
constitutional rights and freedoms. In seven consecutive 6-month periods the number
of the decisions of the Court concerning the matter of civil rights is significantly larger
compared to the total number of issued decisions. This reaffirms the role of the Court
as defender of the constitutional rights and freedoms and raises the matter of its
further development, including by the implementation of the institution of the individual
constitutional complaint.
3. There is need to increase the activity of the bodies authorized to refer to the
Constitutional Court other than the member of the National Assembly. The attorney
general, the supreme courts and the ombudsman have to exercise their constitutional
power more intensively. These bodies are direct participants in the political process;
therefore, their demands have a larger and more legitimate foundation.
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IV. Bylaws and
Сontrol over Them

D

uring the first half of 2013 331 bylaws were adopted/issued which
is 112 bylaws fewer than the previous 6-month period when 443
bylaws were issued (Table 9). This decrease could be related to
the fact that a caretaker government was in office during the period (13
March – 29 May 2013), appointed by the President and even though this
government is not limited in its legislative powers, its main task was the
preparation and holding of parliamentary elections. For two and a half
months (which is more than 1/3 of the 6-month period) this government
and its ministers issued 83 bylaws (about 1/4 of the total number of bylaws
issued for the first half of 2013). Therefore, at this stage the conclusions
regarding the considerable decrease in the number of bylaws would not
be sufficiently objective considering that the legislator continues to provide new grounds for issuing bylaws. The survey of the legislative activity
of the Council of Ministers and the ministers during the second half of
2013 will most probably give grounds for more adequate comparisons to
preceding periods when the average annual pace of legislative activity of
the Council of Ministers and of the ministers was set at 400 bylaws per
six months.
Regardless of the generally lower legislative activity during the surveyed
period, the Council of Ministers and some of the ministers adopted/issued a number of bylaws comparable to and even higher than the number adopted/issued bylaws during preceding periods. For instance, the
Council of Ministers adopted 147 bylaws during the first half of 2013 and
127 bylaws during the first half of 2012. The Minister of Interior issued
19 bylaws during this period compared to 21, respectively 10 during the
preceding two periods. The situation is similar for the Minister of Healthcare – 24 issued bylaws during the first half of 2013 and 16, respectively
21 bylaws during the two preceding periods. The legislative activity of the

51

Minister of Defense remains relatively high as he issued 16 bylaws during
the surveyed period and 16, respectively 5 for the preceding periods.
For the first time there is a significant decrease with the Minister of Agriculture and Food, who issued 18 bylaws during the current period. By way
of comparison, for the previous surveyed periods the bylaws issued by him
are between 37 and 76.
The largest number of bylaws was promulgated in March – 113 bylaws
and the lowest number of bylaws was promulgated in June – 29. To some
extent this may be explained by the circumstance that in March two governments acted and June was the first month of the newly elected government.

Table 9

ADOPTED/ISSUED BYLAWS
ME

MJ MEYS MH

MC MEW MAF MTTTS MEET MPES

Min of
Other Total
EUFM

CM

MI

MF MRDPW MLSP MD

January

23

6

4

1

1

6

2

0

0

3

1

1

3

2

0

0

0

6

59

February

24

3

1

0

2

1

0

1

1

3

0

2

4

1

1

1

0

4
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March

34

8

3

6

3

5

0

0

3

10

0

5

7

3

5

0

0

21

113

April

22

1

1

0

0

2

0

0

0

5

0

1

0

2

0

0

0

5

39

May

27

1

1

0

1

0

0

0

0

2

2

2

3

3

0

0

0

0

42

June

13

0

0

1

2

2

0

1

2

1

0

1

1

1

1

0

0

3

29

January June 2013

143

19

10

8

9

16

2

2

6

24

3

12

18

12

7

1

0

39

331

2012

347

31

29

22

12

21

2

6

86

37

17

16

87

35

11

3

0

53

815

2011

394

40

20

14

9

43

0

6

20

75

12

18

91

32

7

4

0

61

846

2010

329

18

22

10

15

28

6

11

48

93

12

6

110

38

8

0

0

48

802

Source: State Gazette
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The data about the distribution of the bylaws adopted during the period
in the categories of amending and new (Table 10) indicates that out of
331 bylaws in total adopted during the first half of 2013, 89 or 27% are
new bylaws, i.e. bylaws regulating certain matter for the first time (they
do not replace an existing bylaw). This means that each fourth bylaw is
completely new, i.e. it establishes legal regulation which has not existed
before. The number of the new bylaws almost overlaps with that of the
previous 6-month period when the new bylaws were 28% of the total number. The remaining 242 bylaws adopted during the surveyed period or
73% are amending, i.e. bylaws amending existing regulation (amending
or replacing existing bylaws depending on the number and essence of the
amendments).

Table 10

ADOPTED/ISSUED BYLAWS (JANURY - JUNE 2013)
Amending
(amending
existing
regulation)
New
(establishing
regulation for
the first time)

Total

January

February

March

April

May

June

by ASA

206

33

29

73

23

27

21

By new
act

36

11

4

11

7

1

2

By new
act

89

15

16

29

9

14

6

Source: State Gazette

During the existing 6-month period there is an increase in the number
of bylaws which were revoked or declared null and void by the Supreme
Administrative Court (Table 11) – 5 bylaws compared to 3 bylaws during
the preceding 6-month period.
During this period the number of complaints by interested citizens and
organizations against bylaws also increased – 29 complaints or 7 more
than for the period July – December 2012 when 22 complaints were filed.
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Table 11

UNLAWFUL ENACTMENTS ACCORDING TO ISSUING AUTHORITY
Year

Total

UE of CM

UE of Ministers

January - June 2013

5

1

3

UE of other authorities
1

2012

9

2

5

2

2011

5

1

4

0

4

2

2010

7

1

2009

10

4

1

5

2008

9

6

1,5

1,5

2007

3

0

2

1

Total

48

15

20,5

12,5

Source: State Gazette

More interesting is the data related to the subject matter of the bylaws
which were deemed unlawful (Fig.4). Three of the revoked bylaws are in
the area of justice and internal affairs, two – in the area of agriculture and
food. Thus, the area of justice and internal affairs preserves its leading
position by number of revoked bylaws – 13 bylaws in total from the beginning of 2007 to the end of June 2013.
Figure 4

UNLAWFUL ENACTMENTS BY SUBJECT MATTER
(2007 - JUNE 2013)
Justice and Internal Affairs

13

Healthcare

10
9

Labour law and public insurance

7

Other
Agriculture, veterinary medical activity
Spatial Development, condominium ownership

Source: State Gazette
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5
3

Important Conclusions and Recommendations:
1. Regardless of the observed decrease in the total number of bylaws for the first half
of 2013, we cannot establish a positive trend due to several reasons. On the one hand,
this decrease may be related to the change of governments, which is characteristic of
this period. On the other hand, as regards the Council of Ministers and some of the
ministers there is a comparability of the data and even increase as regards previous
periods. Thirdly, there is no change regarding the number of the new bylaws. These are
bylaws establishing entirely new regulation which has not existed prior to their adoption
and this creates difficluties for the addressees in the process of law enforcement and it
is a prerequsite for over regulation of the public relations.
2. Again there is a confirmation of the observation about concentration of the unlawful
bylaws in the same areas concerning the rights and interests of a wide circle of citizens.
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V. Interpretative Acts
of the Supreme Courts

I

n the period January – June 2013 the supreme courts issued a total
number of 12 interpretative decisions (Table 12) or 1 fewer than during
the preceding period when 13 interpretative decisions were issued. 9
of these decisions are of the Supreme Court of Cassation (SCC) and 3 of
the Supreme Administrative Court (SAC). There is a certain decrease in
the activity of the SCC in comparison to the preceding period when the
interpretative decisions issued by it were 12 while at the same time there
is increase in the activity of the SAC which did not have any issued interpretative decisions during the preceding period.

Table 12

INTEPRETATIVE ACTS OF THE SUPREME COURTS
2005

2006

2007

2008

2009

2010

2011

2012

January June 2013

SCC

6

4

2

0

8

10

7

21

9

SAC

0

1

6

7

4

7

5

2

3

Total

6

5

8

7

12

17

12

23

12

Source: Ciela, www.vks.bg, www.sac.government.bg

Of the bodies authorized to make requests for issuing interpretative
decisions during the first half of 2013 most active again was the
chairperson of the SCC who made all 9 requests to which the SCC issued
decisions. The attorney general had 2 requests and the ombudsman 1
request (Table 13).

56

Table 13

INTERPRETATIVE DECISIONS OF THE SUPREME COURTS ACCORDING TO REFERRING AUTHORITY
2005

2006

2007

2008

2009

2010

2011

2012

January June 2013

Total

Chairperson of
the SCC

5

4

0

0

3

5

5

19

9

50

Chairperson of
the SAC

0

1

5

4

3

2

2

1

0

17

Chief Prosecutor

0

0

1,5

3

4

5

4

1

2

19,5

Minister of Justice

1

0

1,5

0

1

2

0

1

0

5,5

Chairperson of
the SBC

0

0

0

0

1

2

0

0

0

3

Ombudsman

0

0

0

0

0

1

0

1

1

3

Source: Ciela, www.vks.bg, www.sac.government.bg
* The requests of the chairpersons of the supreme courts include the requests submitted by panels of the SCC and the SAC pursuant to
Art. 292 of the Civil Procedure Code, respectively Art. 97, Para 1 of the Judicial Power Act (revoked SG, issue 64 of 2007) and Art. 261,
Para 1 (revoked SG, issue 64 of 2007) of the Administrative Procedure Code.

Thematically the matters on which interpretative decisions were issued
are related to the application of provisions of the following enactments:
The Penal Code – in relation to the hearing of the civil claim in the penal
procedure in the events of termination of the criminal prosecution, as well
as regarding the infringement of the right of trademark;
The Agricultural Land Ownership and Use Act –regarding the applicability of the administrative procedure for providing properties restored under the law which are located in urbanized territory (populated areas and
town formations) and which are not farming lands;
The Agricultural Land Ownership and Use Act and the Act Restoring
Ownership of Forests and Forests Stock Land Tracts – regarding the binding of the state by the issued administrative act or decision of a court
under a complaint against such act for restoring the ownership over farm
lands or forests under the two acts and the permissibility for exercising
indirect state control for making the administrative act under the submitted claim for ownership by or against the state null or voidable;
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The Local Self-Government and Local Administration Act – regarding
the permissibility of judicial control over the decisions of the municipal
councils for adoption, amendment and control of the annual budget of
the municipality;
The Administrative Procedure Code – regarding the moment of evaluation of the existence of legal interest of the challenging party upon claims
for declaring administrative acts null and void;
The Obligations and Contracts Act – regarding the grounds for liability
for non-material damages of the public supplier – energy company when
it has cut the electric power of the user unlawfully – in breach of the
prerequisites provided for under the general terms and conditions to the
contract;
The Labour Code – regarding the permissibility of the delegation through
authorization of the employer capacity to terminate labour legal relationship other than in the events of disciplinary dismissal;
The Civil Procedure Code – regarding the evidential power of the notary
deed of findings which acknowledges the title over real estate property as
regards the findings of the notary public about the vested title; regarding
the commencement of the term for appeal against the court rulings when
the court has stipulated the day for announcement of the ruling; The Civil
Procedure Code, the Commerce Act and the Spatial Development Act –
regarding contentious matters in relation to registrations under the Registration Rules;
The Ownership Act – regarding the permissibility to demand the distribution of the use of co-owned item from the court on behalf of a co-owner
who solely owns more than half of the co-owned item as well as regarding
the opportunity to make objections in the course of this procedure against
the rights of the parties in the co-ownership which are essentially ownership disputes.
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Important Conclusions and Recommendations:
1. The relatively high number of interpretative decisions issued by the SCC is
preserved. The interpretative activity of the SAC is still not sufficiently active. In the
future it may be advisable for the SAC to dedicate more time to interpretative activity
including, similarly to the SCC to take measures of organizational nature in order to
identify the instances of contradictory and incorrect judicial practice.
2. The increased activity of the chairperson of the SCC and the demonstrated
activity of the attorney general and the ombudsman regarding the referral for issuing
interpretative acts deserves our support. The remaining authorized bodies – the
chairperson of the SAC, the Minister of Justice and the chairperson of the Supreme
Bar Council should also exercise actively this power.
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VI. Harmonization
of Bulgarian Law
with EU Law

I

n the period January – June 2013 the Bulgarian legislator implemented
by law 5 directives or over four times fewer than in the preceding period
(22 directives) and twice as few compared to the period January – June
2012 when the requirements of 10 directives were implemented (Table 14).
The total number of the harmonized acts during the surveyed six months
is 8 of which 5 implement directives and the other 3 provide conditions
for the implementation of regulations. However, in terms of percentage
ratio to the total number of the acts adopted during the surveyed period
(3 new and 19 ASA) there is a slight increase of the harmonizing acts –
about 23% of the acts compared to the average number of 19% for the six
preceding periods. Generally, the conclusion that the EU membership of
Bulgaria and the necessity for compliance of the legislation with the acts
of the EU cannot justify the strong dynamics and the changeability of the
Bulgarian legal order still remains valid.

Table 14

HARMONIZATION OF BULGARIAN LEGISLATION WITH THE EU LAW
No. of formal
No. of
No. of
notification
acts which
implemented
implement the letters by the
directives
EC
directives

Period

No. of
motivated
opinions

No. of cases
before CEU

No. of
suspended
procedures

January - June
2013

5

5

7

3

2

10

2012

32

21

27

14

3

34

2011

32

20

41

7

0

31

2010

57

24

1

10

0

41

Source: Ciela; www.ec.europa.eu/legislation/
*The data about the number of cases before the CEU is updated to OВ С 255/04.09.2013
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During the reviewed period the European Commission (EC) initiated 7 new
procedures against Bulgaria for breach of EU Law or 4 fewer than the previous period and 9 fewer compared to the period January – June 2012.
In general, within the seven surveyed 6-month periods there is a stable
trend for decrease of the number of the formal notification letters. During this 6-month period the motivated opinions are also fewer – 3 or one
fewer than compared to the period July – December 2012 and 7 fewer
than compared to the period January – June 2012. According to this indicator the data is similar to the levels of 2011 and the strong increase of
the motivated opinions established in January – June 2012 is not indicative of the conduct of our country as EU member state. During this period
the EC adopted 3 new decisions to refer to the Court of the European
Union (CEU). In two of them the claimed breach is related to incomplete,
incorrect or untimely implementation of the EU legislation (the directives
regarding the general rules about the internal market of natural gas and
of electric power) where based on these decisions of the EC the two cases of the CEU against Bulgaria were initiated during the current period
(C‑253/13 and C-203/13). The third decision of the EC to refer to the
CEU concerns a breach of the rules for competition upon the distribution
of the radio frequency spectrum for digital radio broadcasting. The two
cases initiated against Bulgaria in the period January – June 2012 are
still pending - C-198/12 for breach of the obligation to provide maximum
capacity, namely services for virtual transfer of gas in favour of all participants on the market (Regulation (EC) 715/2009) and case С-152/12 for
default of obligation under Directive 2001/14/ЕC – related to the system
for charging the access to the railway infrastructure which is not based on
the expenses resulting directly from the rendering of train service.
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Table 15

PROCEDURES FOR BREACH OF EU LAW
Formal notification
letters

Motivated Opinions

Decisions of the EC to
refer to the CEU

Initiated Cases before
CEU

Decisions of the CEU
for breach cases

January June
2013

July December
2012

January une
2013

July December
2012

January June
2013

July December
2012

January June
2013

July December
2012

January June
2013

July December
2012

Bulgaria

7

11

3

4

3

0

2

0

0

0

Romania

18

13

3

2

2

0

0

0

0

0

the Czech

14

8

1

1

0

0

0

0

1

1

Republic

16

12

3

4

1

0

1

2

1

0

Hungary

20

12

2

4

0

2

1

3

1

2

Germany

24

11

1

6

2

0

1

0

3

2

France

13

15

4

5

1

0

0

0

1

2

Austria

8

7

3

3

2

2

1

0

1

0

The Netherlands

27

21

4

9

2

2

4

4

1

1

Source: www.ec.europa.eu/legislation/; Official Journal of the EU
* The data is up to date to ОВ С 55/04.09.2013.

In the surveyed period Bulgaria made 7 preliminary requests to the CEU or
4 more than during the previous period and 3 fewer than the preliminary
requests made during the period January –June 2012 (Fig. 5). According
to this indicator Bulgaria is ranked 5th among the surveyed countries.
The top three positions according to preliminary requests similarly to the
preceding two periods are taken by Germany, Italy and the Netherlands.
Germany and Italy resort to the procedure for preliminary interpretation
most often for all surveyed periods.
The number of decisions under preliminary requests made by Bulgaria
during the first half of 2013 is 6. This number is comparable to the
decisions under preliminary requests issued during the previous period
(7). Therefore, the rising trend registered in the previous analysis, which is
particularly notable on annual basis, is preserved (11 decisions in 2012,
6 in 2011 and only 3 in 2010).
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Figure 5

PRELIMINARY REQUESTS (JANUARY - JUNE 2013)
Preliminary requests
Germany
Italy

38

15

37

2

The Netherlands
France

Decisions on preliminary requests

29

3
14

2

Bulgaria

6

Hungary

4

Romania
Austria

4
4

The Czech Republic

4

3

7
7

6
5

Source: Official Journal of the EU
* The data is up to date to ОВ С 55/04.09.2013 г.

Regarding the subject matter of the preliminary requests made by Bulgaria there is no visible change. The predominant requests refer to interpretation of EU Law regarding customs and tax matters. That is why
the main entities to make preliminary requests continue to be the administrative courts. The subject matter of questions concerning labour
and social security relations and in particular the rights of the workers
and employees in the event of insolvency of the employer, which is present in this period, should be assessed positively. During this period the
Sofia City Administrative Court made 5 preliminary requests, the Burgas
Administrative Court – 1 and the Veliko Tarnovo Administrative Court – 1.
3 of the decisions of the CJEU are on preliminary requests made by Varna
Administrative Court, 2 by request of the SAC and 1 by the State Commission for Protection against Discrimination.
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Important Conclusions and Recommendations:
1. Regardless of the percentage increase of the number of the acts which implement
directives during the surveyed period, the conclusion that only a small part of the
amendments to the legislation are based on the necessity to coordinate the internal
legislation with EU Law is still valid and the real reasons for the strong dynamic in the
legislation should be searched elsewhere.
2. There is a confirmation of the conclusions that Bulgaria is still among the countries
with a relatively small number of initiated procedures for breach of EU Law (both before
the EC and cases referred to the CEU). In this regard the Bulgarian institutions deserve
positive assessment.
3. The activity of the Bulgarian judicial institutions regarding the requests to interpret
the primary and secondary legislation of the EU is still relatively high. In terms of the
number of preliminary requests our country is followed by Austria, the Czech Republic
and Hungary. As regards the material scope of the preliminary requests it may be
advisable to use this mechanism actively not only for customs and tax disputes but
also upon resolving other legal disputes in areas where EU Law is applied.
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VII. Situation of the
Basic Rights in the
Practice of the ECHR

D

uring the first half of 2013 the European Court of Human Rights
(ECHR) issued 18 decisions on their merits under cases against
Bulgaria. There is double decrease as regards the preceding
period when 35 decisions were issued (Table 16). It should be taken
into account that the decrease in the number of the decisions on merits during recent years is related to the policy adopted by the ECHR
in the middle of 2009 to prioritize the complaints and to previously
established increase in the number of the amicable settlements and
the unilateral declarations. In some of the other surveyed countries
there is an increase of the decisions compared to the previous period: Romania has 44 decisions during this period compared to 34 during the previous period; Hungary has 22 decisions during this period
compared to 18 during the previous period. Therefore, we may state
that in Bulgaria there is actually a trend to decrease the number of
the sentencing decisions. To continue this trend a contribution could
be made by the established national mechanism for compensation of
those who have suffered from slow administration of justice (with the
two provided procedures – the administrative one under the Judicial
Power Act and the court one under the Act on the liability of the state
and the municipalities for damages), even though the previous survey
discussed the imperfections of the regulation which raise questions
about the effectiveness of this mechanism.
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According to data of the Inspection to the Supreme Judicial Council (SJC) in the
period 01.10.2012 – 30.09.2013 703 applications were filed under Chapter
Three “a” of the Judicial Power Act against the breach of the right to hear and
issue a ruling on a case within reasonable period of time, out of which 506 were
under civil and 197 under criminal cases. Within this period 93 substantiated
applications were reviewed. According to the data by the Ministry of Justice
for the same period 78 proposals for settlement with citizens were prepared
for payment of compensations where the concluded settlements were 42
and under 2 of the proposals the applicants submitted their refusal. The total
amount of the paid compensations is about BGN 160 000 and the amount of
the awarded compensations is between BGN 500 and BGN 10 000.
Among the main reasons for breach of the right to hear and rule on a case
within reasonable period of time found by the Inspection with the Supreme
Judicial Council1 are the insufficient administrative organization of the trials
(scheduling of court hearings at rather large intervals, untimely processing
of documents by the reporting judge, systematic delay in the preparation and
sending of subpoenas and communications to the parties by the respective
court officers and the indecisive use by the court of the disciplining instruments
provided for under the Civil Procedure Code, which is one of the most common
reasons for postponed of court hearings), the lack of action by the preliminary
investigation and respectively by the observing prosecutor and the imprecise
legal qualification of the prosecution which makes the prosecution office refer
the cases back for clarification.
In two of its decisions by permissibility of 25 June 2013 (under complaint
Balakchiev et al – in the area of civil procedure and under complaints Valcheva
and Abrashev – in the area of criminal procedure), the ECHR analyses the
established national mechanism for compensation of damages resulting
from slow administration of the law and it reaches the conclusion that the two
procedures may be accepted as effective internal legal remedies regarding
the excessive duration of procedures before Bulgarian courts. According to

1
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The findings are under the applications reviewed by the Inspection with the SJC by 30 September 2013.

the common practice of the ECHR the permissibility of a given complaint
regarding the existence of effective internal legal remedy is estimated to the
date of submission of the complaint but in certain cases the Court deviates
from this practice.
Thus, taking into consideration the provision of § 8 of the Transitory and
final provisions of the Act on the liability of the state and municipalities for
damages, which expressly provides for the right of the persons who have
submitted complaints before the ECHR prior to the coming of the act into
effect, to use the new mechanism, the Court rules that the claimants shall
use those new remedies and it declares the complaints impermissible. If the
Bulgarian mechanism for compensation proves to be ineffective, the ECHR
may generally subject it to second judgment. In all events, however, the
Bulgarian claimants now have to exhaust it. Otherwise, their complaints will
be declared impermissible.2
Table 16

ECHR – DECISIONS ON MERITS
Year
January - June
2013
2012

BULGARIA

ROMANIA

FINLAND

HUNGARY

GERMANY

SPAIN

18

44

2

22

3

6

64

79

5

26

22

10

2011

62

68

7

33

41

12

2010

81

143

17

21

36

13

2009

63

168

29

30

21

17

2008

59

199

9

44

10

3

2007

53

93

26

24

12

5

2006

45

73

17

32

10

5

2005

23

33

13

17

16

0

Source: www.echr.coe.int

2

See Margaritova, S. http://www.pravanachoveka.com – Compensation for slow administration of law, 9 July 2013
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The number of the complaints filed against Bulgaria from January to June
2013 is 745. If this trend continues in the second half of the year, we may
expect an increase in the complaints in comparison to preceding years.
For 2011 and 2012 this number was respectively 1206 and 1276 complaints. The total number of complaint against Bulgaria pending before
the Court as of July 2013 is 3854.

Important Conclusions and Recommendations:
1. There is a continuing trend of decrease in the number of sentencing
decisions by the ECHR against Bulgaria and it might be expected that the
decrease will continue considering the adopted national mechanism to
file complaints against slow administration of justice.
2. It is necessary to prepare periodic thorough analyses of the reasons
which result in breach of the right to hear and rule on the cases within
reasonable term3. Based on these analyses organizational, disciplinary
and regulation measures should be taken to accelerate the procedures.
3. The number of the claims filed against Bulgaria remain high. Whether
this number will keep going down in the next years depends to a large
extent on the effectiveness of the national mechanism for compensation
of the citizens in the events of slow administration of justice. In this regard
it is worth discussing the matter of the implementation of additional national instruments for protection of civil rights and freedoms.

Art. 60m, Para 2 of the Judicial Power Act obligates the Supreme Judicial Council to make such analysis every
six months.

3
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VIII. Topic of the Issue:
The Constitutional Complaint
and its Place in the Bulgarian
Model of Constitutional Justice

I. Importance of the problem

T

he issue of the introduction of constitutional complaint in our
country has been discussed repeatedly in recent years. However, the discussion does not seem to be able to get out of the
field of expert and theoretical discourse and gain broader socio-political dimensions. There is no doubt that this problem is of particular
significance. The reason is that it is not about whether to grant or not
to grant additional power to the Constitutional Court. The meaning
of the constitutional complaint is to empower citizens with another
tool to protect their constitutional rights. Constitutional rights of the
citizens (also called fundamental rights) have the highest value and
need special protection. The introduction of the figure of the Ombudsman and its right to approach the Constitutional Court with a request
to establish the unconstitutionality of an act that violates the rights
and freedoms of citizens, is undoubtedly a positive step, but not sufficient to ensure this higher degree of protection following from the essence of fundamental rights. Only by settling the constitutional complaint would the Bulgarian model for the protection of constitutional
rights acquire its final shape.

1
See Nacheva, S. Special Features of the Constitutional Model and Necessity of Introduction of Constitutional
Complaint, Anniversary symposium for the 10th Anniversary of the Bulgarian Constitution. S., Scientific Bar
Assotiation, 2001, 60
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And if at the adoption of the new Bulgarian Constitution in 1991,
the manifested reticence of the constitutional legislator regarding the
introduction of the constitutional complaint had its reasons, mainly
related to the need to provide time to the newly established Constitutional Court to establish itself as a constitutional jurisdiction, today
they are no longer valid. In years of its functioning the Constitutional
Court has managed to gain serious practice and to establish itself as
the guarantor of compliance with the Constitution. At the same time,
it seems that its potential is significantly greater, which is also visible
from the observation of its activity made in this study. As it has been
repeatedly noted in the analysis, the majority of the judgments of the
Court relate to matters concerning the rights of citizens. In this meaning, the question of direct public access to the Constitutional Court
reasonably comes to the fore.
II. The Bulgarian model of constitutional justice – general
characteristics
The constitutional control in the Republic of Bulgaria was introduced
by the Constitution in 1991. Chapter VIII “Constitutional Court”
is dedicated to it. The organization and activities are regulated
by the Constitutional Court Act adopted in the same year. The
Constitutional Court is a supreme specialized jurisdiction that
ensures compliance with the rule of the Constitution. From this
perspective, the constitutional control in our country can be qualified
as concentrated as it is exercised by specially created state authority
that is independent from the legislative, the executive and the judicial
powers. The Constitutional Court consists of 12 judges, of whom 1/3
are elected by the Parliament, 1/3 are appointed by the President and
1/3 are elected at a General Meeting of the judges of the SCC and the
SAC. The duration of the mandate of the judge is 9 years, as every
three years it is compulsory for the Court composition to be renewed
by 1/3. This ensures continuity in its operations.
The Constitutional Court does not act on its own initiative but only
after being approached by a limited number of entities that are
explicitly mentioned in the Constitution – one-fifth of the Members
of Parliament, the President, the Council of Ministers, the Supreme
Court of Cassation, the Supreme Administrative Court, the Attorney
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General, and in some cases the municipal councils (Art. 150 of the
Constitution). After the constitutional reform of 2006 the group of
authorized operators expanded with the Ombudsman who has the
power to approach the Constitutional Court with the request to
establish the unconstitutionality of an act, which violates the rights
and freedoms of citizens.
Directly related to the protection of fundamental rights of citizens are
the following two powers of our supreme constitutional jurisdiction:
1. to rule on the request for the establishment of unconstitutionality
of laws and the other acts of the Parliament, and the acts of the
President (Art. 149, para. 1, item 2 of the Constitution) and
2. to rule on the conformity of the treaties signed by the Republic of
Bulgaria with the Constitution prior to their ratification as well as to
rule on the compliance of the acts with the universally recognized
norms of international law and the international treaties to which
Bulgaria is a party (Art. 149, para. 1 item 4 of the Constitution).
The power under Art. 149, para. 1, item 2 of the Constitution of the
Republic of Bulgaria is one of the most commonly used ones and can
be explained by its ultimate effect – to suspend the effect of a norm
that contradicts the Constitution or to confirm its compliance with the
Constitution. The requests for declaration of unconstitutionality can
be made as of the date of promulgation of the act. The court shall
make decisions on these requests that have effects in the future (ex
nunc) and to all (erga omnes). From this perspective, the control can
be defined as subsequent. Control is also abstract as far as the Constitutional Court does not rule on specific pending litigation before
another court but establishes unconstitutionality of a particular act
(in whole or in part) in general and to all. Even when the question of
compliance with the Constitution has arisen in relation to a particular
dispute before a court, the decision of the effect of the decision of

2
In the constitutional theory the hypothesis of Art. 150, para. 2 of the Constitution is defined as specific norm
control. According to the practice of the Constitutional court (Ruling № 1 of 1997, Decision № 1 of 1999) the right
to approach the Constitutional court under Art. 150, para. 2 of the Constitution belongs to the different panels of
the SCC and the SAC, which hear the specific legal dispute.
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the Constitutional Court will again be “extended” to all (Art. 15 of the
Judicial Power Act and Art. 150, para. 2 of the Constitution2). This is
one of the main differences compared to the legal systems characterized by the so-called diffuse control of constitutionality exercised
by the ordinary courts on specific proceedings and having their own
effect between the parties to a particular legal dispute. In the diffuse
control the issue of the constitutional claim is not raised as this claim
is integrated into court control itself.
The main subject of norm control for constitutionality is the acts and
“the other acts of the Parliament”. The latter include the Rules of
Organization and Procedure of the Parliament and the decisions of
the Parliament3.
Decrees, such as acts of the President, may also be checked for compliance with the supreme law, but in practice this has rarely happened so far4.
Absolutely outside the control of constitutionality remain the acts of
the executive and the judiciary.
The power of the Constitutional court to rule on the constitutionality
of the acts referred to in Art. 149, para. 1, item 4 of the Constitution has a similar effect as the goal is not to allow the effect of an
international treaty that contradicts the Constitution (hypothesis of
preliminary constitutional control) or to suspend the effect of the act
that contradicts international treaties (hypothesis of subsequent constitutional control).
In view of the above, we could draw the following main features of the
Bulgarian model of constitutional control:
Concentrated
Abstract

3
Decisions, however, are non-normative acts, which is a breakthrough in the understanding that the norm control
is the control of the conformity of regulations with regulations. However, in its practice the Constitutional Court
does not impose a restriction on the possible acts of the Parliament that can be controlled by it.
4
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For example, see Decision № 9 of 1993, Decision № 11 of 1994, Decision № 13 of 1999.

Subsequent (except the hypothesis of preliminary control under Art.
149, para. 1, item 4)
Action in the future
Action to all
Limited – both in terms of entities authorized to approach the Court,
and in terms of the instruments that are subject to control.
III. Possibilities for protection of the fundamental rights before the
Constitutional Court – current state
As stated above, currently the protection of fundamental rights of
citizens before the Constitutional Court can only be achieved via an
intermediary. Thus, the following two options can be outlined:
1. To alert any of the authorized subjects with a request to file a request to the Constitutional Court;
2. To raise the question of the constitutionality of the law before a
court within pending proceedings. When it considers that an act is
unconstitutional, the court shall notify the Supreme Court of Cassation or the Supreme Administrative Court, and prosecutors and
investigators shall notify the Attorney General (Art. 15 Judicial Power
Act). As noted earlier, the specific panels of the Supreme Court of
Cassation and the Supreme Administrative Court also have the power
to approach the constitutional jurisdiction.
However, these options are not effective enough as the public authorities authorized to approach the Constitutional Court have a fully
autonomous discretion whether to do so5. There is an opinion in the
literature that when in pending litigation before the Supreme Court
of Cassation or the Supreme Administrative Court there is the issue
whether the act that is applicable in the case in question complies
with the Constitution, the exact panel of the supreme judicial court
jurisdictions must approach the Constitutional Court6. In control.

This situation is groundedly criticized in the legal literature for turning citizens in simple appealers to the subjects
under Art. 150 of the Constitution. See, Nacheva, S., op. cit.

5

6

Thus Druneva, E. Constitutional law, С., Ciela, 2008, 684.
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Access to the Constitutional Court on the one hand, ensures filtration
of cases that reach this jurisdiction. Thus, overload of the Court with
inadmissible or manifestly unfounded complaints is prevented. On
the other hand, limiting citizens‘ access to constitutional justice increases the likelihood of existing unconstitutional acts. What is more,
the authorities that have the power to approach the Constitutional
Court often do so guided by other considerations that are valid in
a particular political context. The difficult access of citizens to the
Constitutional Court also affects the visibility of the authority that
ensures the supremacy of the Constitution. This inevitably has an
impact on the public confidence in the Court. The introduction of
the constitutional complaint would put the work of Constitutional
Court in the public domain and this is a prerequisite for increasing
its legitimacy.
IV. The constitutional complaint – comparative legal aspects
The constitutional complaint appeared in its classical form after World
War II as an attempt to expand the constitutional protection of citizens
by providing a means of personal protection against encroachment
of their constitutional rights by public power. For the first time the
constitutional complaint in its classical form was introduced in the
Federal Republic of Germany with the Federal Constitutional Court
Act of 1951 (later the right to a constitutional complaint was stated
in the Main Act of the FRG). An interesting alternative tradition of
individual constitutional protection is recurso de amparo, which originated in Mexico and was later wide spread in the Spanish-speaking
world.
The doctrinal definition of the constitutional complaint is hard to provide. It is possible to identify numerous aspects of the constitutional
complaint in different legal systems, which are its typical feature.
However, the most acceptable definition would be the one that outlines the typical features of all legal systems that know the constitutional complaint. These features are closely linked to the purpose of
the constitutional complaint – protection of the fundamental rights of
citizens, and can be reduced down to three:
The constitutional complaint is a special procedural remedy for pro-
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tection (extraordinary form of legal protection, ultima ratio) of rights
that are ascertained by the constitution (“fundamental rights”)7,
The proceedings related to it are before a special court (supreme,
constitutional) and
Is used for protection of directly affected persons (i.e. this is a
means of personal, subjective protection and not of claiming the
rights of others).
To those characteristics we should also add the special form
of constitutional complaints that exist in some countries – the
collective (communal) constitutional complaints. This is a subset
of the constitutional complaint, where special collective formations with special interests different from those of individuals
protect their own rights (these interests most often occur out of
a particular right of self-government – for instance, in municipalities, religious communities, universities). In some legal systems,
there are special tools for constitutional protection of the type
actio popularis – complaints from specifically outlined circle of specialized organizations (trade unions, non-governmental organisations) that protect the interests of their members. This refers to a
hypothesis similar to the procedural substitution, which is usually
considered unnecessary and therefore there is rarely a right to such
constitutional complaints.
The proposed definition of the constitutional complaint allows a clear
distinction from the individual protection of constitutional rights in the
cases before the common courts, known in the countries of the AngloAmerican legal family. The constitutional complaint serves as special
protection before a special court and is not seen as a preliminary
issue by the same court, which hears the main proceedings in a
civil, administrative or criminal dispute. Despite the fact that in the
systems with diffuse control of constitutionality the practice of the
supreme courts is essential in assessing the constitutionality of acts

Some models of constitutional cotrol limit the range of rights subject to protection by a constitutional complaint to
the so called personal (defensive) rights (Spain, Germany, Turkey).

7
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of public power (due to the fact that it most often refers to common
law systems), this does not exclude the possibility of any court
incidental ruling on the constitutionality of one or another regulation.
The objection of unconstitutionality is not an extraordinary remedy,
but merely one of the arguments for the position of one of the parties
to a particular dispute before the ordinary (and not constitutional)
court.
Application of the constitutional complaint in the different legal
systems reveals how serious the meaning of the fact is that it is
reviewed by a separate and distinct jurisdiction separate from the
ordinary courts jurisdictions. On the one hand, this makes the
constitutional complaint a particularly strong remedy, which is not
affected by the problems caused by the independent courts and the
practice they have adopted. An opportunity is created for a jurisprudence in favour of the citizens that is fully focused on constitutional
issues. However, this leads to two serious problems – the institutional
conflict between the constitutional jurisdiction and other courts, and
the danger of overloading the constitutional jurisdiction with numerous complaints. These problems are solved by different legal systems
in two main directions – strengthening the eligibility requirements of
the constitutional complaints and methods for filtering the flow of
constitutional complaints .
The requirements to the admissibility of appeals rarely show any
special features. In principle, in all systems filing a constitutional
complaint involves a direct interest (excluding the abovementioned
cases of actio popularis), which in the process is most often expressed
in a probably reasoned statement about affecting the personal
sphere of an eligible entity of a particular act (action, inaction) of a
public authority. It should be noted that the constitutional complaint
is usually directed only to acts of public authorities – the actions of
individuals are not subject to direct control by constitutional jurisdictions, but are often in the centre of judgments, which are contested
by the constitutional complaint. In addition to these requirements
there is often a deadline for filing the constitutional complaint.
Terms here have a two-fold meaning – on the one hand, they limit
the number of complaints received, and the other hand they stabilize
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the legal norms that can be challenged by a complaint (otherwise it
would be possible for a long existing and effective act to be suddenly
demolished by a natural person and this can compromise the legal
security). Although it is not universal, the requirement of exhaustion
of remedies (subsidiary nature of the constitutional complaint) is yet
another means of reducing the number of constitutional complaints
in question, but also of limiting the conflict between constitutional
courts and other institutions – thus providing a synchronization in
the legal protection of citizens. Finally, some systems provide for one
more requirement for the admissibility of the constitutional complaint
– the interest of the defence. Unlike direct interest, which is a test
“at the entrance” of the constitutional process, the interest of the defence requires that the court monitors whether his intervention would
make sense also “at the exit” – i.e. whether the eventual decision on
the constitutional complaint will somehow improve the rights of the
complainant. If this is not the case many legal systems recognize that
there is no point in loading the constitutional justice with unnecessary
complaints.
It is interesting to also indicate one special requirement for eligibility
that exists only in Russia – the payment of the state fee. It is generally
accepted that payment of fees limits remedies for citizens and
therefore is not common in constitutional justice. The Russian model
does not seem to give the desired result of reducing the number of
constitutional complaints and is an obstacle for poorer applicants
to protect their rights. The introduction of fees in this case is of
questionable usefulness.
Besides the requirements for eligibility, all legal systems provide for
some procedures for filtering the constitutional complaints. These
measures are of two types – organizational and technical; and legal
and institutional.
Among the technical measures most often it is provided for verification
of the external regularity of the constitutional complaint by an
individual, review of complaints in certain cases by a smaller number
of judges and resolving some issues without motives (Germany,
Austria, the Czech Republic, Hungary, Poland, etc.).
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More interesting are the legal and institutional measures. Among
them the most effective ones are two alternatives – either introduction
of an additional requirement for eligibility that the court may decide on at its own discretion (Germany , France, Spain, etc.) , or the
introduction of the rule “non bis in idem” – by spreading the effect of
the decisions of the constitutional jurisdiction to all (Poland, Russia,
Latvia, etc.). Thus, complaints against regulations in respect of which
the Constitutional Court has already ruled, become automatically inadmissible. The third procedure for filtering is the requirement for
a body outside the constitutional jurisdiction to decide whether a
constitutional complaint should be considered (usually – a court),
in which case it can be assumed that there is no constitutional
complaint and there is approaching the Constitutional Court by an
ordinary court or other authority (the so-called “ specific regulatory
control”).
In comparative terms, the following main groups of the constitutional
complaint and similar subdivisions can be distinguished: diffuse
control, amparo, defence in court proceedings, “real” constitutional
complaint and “normative” constitutional complaint.
As already noted, the diffuse control is not a constitutional complaint
in the actual meaning of the term. Amparo is close to it and it has
developed in Central and South America. In its essence this is a
particular procedural tool that is not necessarily considered by the
constitutional court, but serves to protect constitutional rights of the
individual looking for protection, which rights are affected by public
authorities. However, the effect of amparo is not like a decision of the
Constitutional Court – most often the court decision makes a legal
norm unenforceable only to the specific person. Therefore, amparo
is much closer to the diffuse control of American type than to the European constitutional complaint.
Defence litigation, typical for France and Italy, but also common in
many other countries, is the possibility of a court (at the request of
a party or ex officio) to approach the constitutional jurisdiction with
the question of whether a norm applicable in one case is compliant
with the Constitution or not. This type of control has the disadvantage
that the judge of the ordinary court would be forced to ignore their
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own authority and ask the opinion of the Constitutional Court. In
essence, however, it opens wide the way for citizens to constitutional
justice and eliminates the obviously ungrounded and inadmissible
complaints due to the preliminary control by the judges in ordinary
courts. This type of control is also not a constitutional complaint in
its pure form.
“The real” constitutional complaint created in Germany, is currently
applied relatively rarely in other countries (e.g. the Czech Republic).
It provides for an opportunity for constitutional protection against any
act of public authorities, but also quite serious eligibility conditions.
This model ensures full protection of the rights of citizens against any
abuse of public power, but it seriously overloads the constitutional
court. Moreover, it implies the existence of serious authority of the
constitutional jurisdiction, which has the power to change almost
every policy of the state authorities.
Correction of this model was introduced with the so-called “normative” constitutional complaint, which is most common in Central
Europe but also known in Spain. Here the control is directed against
any acts of public authorities, but not directly against them, only
against the norm in relation to which they have been issued. This
achieves filtering of cases and limiting the constitutional control to
only those cases where it is most needed – for the control of norms
against which there are no other remedies. However, this limits the
protection of citizens against encroachment by the executive or the
judiciary and does not allow elimination of cases of mass injustice,
especially in systems where the historical tradition does not take
particular account of the rights of the citizens.
V. The constitutional complaint in our country – de lege ferenda
As stated in the introduction to this topic, the provision of the constitutional complaint is the final, most democratic element of the
overall system of protection of the fundamental rights. An element
about whose absence in the Bulgarian legal system there are less
and less principle, conceptual arguments for. The constitutional
legislator seems to have planned a perspective of expanding the
model of constitutional justice. This is visible not only from the effort
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of the legislator justified in the constitutional text not to allow the existence of unconstitutional acts in the legal order (adoption of a model of constitutional control with many public authorities authorized
to file a request, which authorities belong to the three powers; § 3
of the Transitional and Final Provisions of the Constitution specifying
the principle of direct effect of the Constitution in relation to existing law, under which any court must not apply the the legal norm,
which is against it). By allowing individual panels of both supreme
courts to approach the Constitutional Court (Art. 150, para. 2) and
by the expansion of the group of persons that can submit a request
to the Constitutional Court (with the constitutional change in 2006 it
was stipulated that the Ombudsman can also submit a request to the
Constitutional Court for establishment of unconstitutionality of an act
that violates the rights and freedoms of citizens), the constitutional
legislator increasingly gets constitutional protection closer to the
citizens. In this sense, the introduction of the subdivision of the
constitutional complaint would be the natural continuation of its
consistent efforts.
Construction of an internally coherent and applicable model of the
constitutional complaint within the Bulgarian system of constitutional
control provides for an answer to a few basic questions:
Type of the constitutional complaint – real or regulatory .
Scope of control – which rights would be the subject of the protection
with a constitutional complaint (all constitutional rights or just the
so-called defensive rights) and acts of which publicauthorities would
be subject to control.
Active legitimation and eligibility conditions.
Effect of the decision of the Constitutional Court.
1. Type of the constitutional complaint
As mentioned, the most common models of constitutional complaints
within continental Europe are those called genuine constitutional
complaint (which provides for an opportunity for constitutional protection against any act of a public authority) and normative constitutional complaint (close to the genuine constitutional complaint as far
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as it allows for the control to extend to the acts of all public authorities, but only through norms, i.e. only insofar as the constitutionality
of the legal norm applied by the disputed act). Insofar as the Bulgarian model of constitutional review is based on the idea of control

over
norms, the adoption of the normative constitutional complaint would
best fit into the current regime. It is also worth discussing ideas about
allowing the genuine constitutional complaint in a limited circle of hypotheses (e.g., on a judgment which has violated the constitutional
right of protection8).
2. Scope of the control
Currently, the control of constitutionality extends only to the acts of
the legislative and the president. Entirely outside of it are the acts
of the executive9 and the judiciary. Extension of control also to these
acts is justified, as this will ensure full protection of the fundamental
rights and realization of the rule of law.
Limiting the scope of protection only to personal constitutional rights
is somewhat justified insofar as it is namely those rights that outline
the sphere of non-interference of the state in the individual perimeter of citizens. An additional argument for such a limitation of the
scope of rights subject to protection with a constitutional complaint
is creating a kind of preliminary filter of complaints in order to avoid
excessive loading of the constitutional jurisdiction. Despite these
considerations, the understanding of ensuring full protection of all
constitutionally guaranteed rights should predominate, as well as the
rights set out in the international treaties that meet the requirements
of Art. 5 para . 4 of the Constitution.
3. Active legitimation and conditions for admissibility
One of the main concerns that appears in the discussion of the need
to introduce the constitutional complaint in our country is that without
placing it within reasonable legal limits, it would become actio popularis.
Introduced as an unrestricted right of citizens to initiate proceedings

See Penev, P., Normative and practical outlines of the Bulgarian constitutional justice – problems and perspective,
S. Svetulka 44, 2013
Aside remains the question whether the President could not be reviewed as a part of the executive.

8
9
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before the Constitutional Court, it would lose its meaning of a last,
strong means of protection of the rights. Therefore, the question about
the conditions for admissibility of the complaint becomes particularly
important.
In the first place, the right of any natural or legal person that claims
that their rights have been violated by an act of a public authority
should have the right to file a constitutional complaint.
Secondly, the complaining party must have a legitimate interest of protection. And that means:
The interest should be personal – of the complaining party itself, not
of someone else. This will exclude the possibility of ocurring of citizens
who are perceived as “professional complaining parties”.
Violation of the rights of the complaining party should be direct and
real, not abstract and putative.
Thirdly, the constitutional complaint must keep its nature of a last, subsidiary remedy (ultima ratio) – it should be permissible only when all
other admissible remedies have been exhausted. Within this hypothesis fall the cases where there are no other remedies – e.g. challenging
of a legal norm that declares certain administrative acts unchallengeable10.
It is reasonable to consider the introduction of deadlines for submission of complaints to ensure a balance between the need for effective
protection of the rights on the one hand, and legal certainty on the
other hand.
A strong practical effect has the decision adopted in some countries
about inadmissibility of complaints concerning norms in respect of
which the Constitutional Court has already delivered its judgment (non
bis in idem).
In view of the nature of the constitutional complaint, it is hardly
necessary to be point out arguments about the free nature of the proceedings.
16
See Penev, P., Normative and practical outlines of the Bulgarian constitutional justice – problems and perspective,
S. Svetulka 44, 2013
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The check for eligibility of the complaints should be made within the
Constitutional Court, where the question of how it should be organized
is to a great extent a technical issue.
4. Effect of the decision of the Constitutional court
As with the other decisions of the Constitutional Court the delivering
of a judgement on constitutional complaints, as far as the model of
the normative complaint is adopted, should have erga omnes and ex
nunc effect. Of course, the main principle of the criminal law for the
applicability of the more favorable act should remain applicable. Legitimate remains the question about the consequences of the decision
with which a norm is declared unconstitutional, and the possibility to
claim compensation on this basis. Effect between the parties could
only have the decisions of the Constitutional Court, which declare as
unconstitutional judgments that have been delivered in violation of the
right of defence (if such permission is adopted ) .
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ARGENTINA
Model of constitutional control

Diffuse – carried out by general courts.
Supreme court decisions also have effect only between the parties, i.e. they not invalidate the norm declared as unconstitutional.
However, the practice of the Supreme court is binding on the other
courts, unless they distinguish the case they review from the practice of the Supreme court, or disprove the thesis of the Supreme
court with the necessary arguments.

Scope of the constitutional complaint

There are several kinds of protection of the rights and freedoms
stipulated in the Constitution:
1. Habeas Corpus – can be submitted by the affected person or
any other third person in its favour and the court has to immediately solve the case (if there is illegal arrest and taking)
2. Amparo:
- Against each action or failure to act by the public authority
(without the court authorities) or by individuals, which affects,
threatens, violates or limits the rights and freedoms stipulated in
the Constitution, the international treaties or the laws. The court
may declare the unconstitutionality of the normative act on which
the action or failure to act is grounded, which actions or failure to
act violates the rights.
- Competent to hear the case is the first-instance court according to the place where the act that has violated the rights, has
manifested its effect.

Active legitimation

1. Any natural or legal person.
2. Organizations registered in the legal order that are active in
spheres, such as protection against discrimination, ecology, competition, consumer rights – can claim amparo if there is violation
of the rights whose protection they are established for.

Admissibility conditions

1. Direct interest.
2. Exhaustion of all other remedies – insofar as they provide
protection of the rights to the same satisfactory extent.
3. Term – 15 business days as of the action/ failure to act/ the act
that has violated the rights1.

1
As this term is stipulated in an act of 1966 and in the Constitution of 1994 there is no indicated term anywhere,
there are disputes in the doctrine whether this term should be applied as an admissibility condition.
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Filtration procedure

Filtration is not separated from the general assessment for admissibility and merits of each complaint submitted by the court on a
specific case.

Effect of the decision

Effect between the parties in the future as well.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman (people’s defender) can approach the courts.

Additional information
Sources of information

http://biblio.juridicas.unam.mx/libros/7/3065/5.pdf - El juicio
de amparo hoy – Sergio Salvador Aguirre Anguiano
http://pdba.georgetown.edu/Constitutions/Argentina/argen94.
html#primerapartecap1 - Constitucion de Argentina
http://www.infoleg.gob.ar/infolegInternet/anexos/45000-49999/46871/norma.htm - LEY 16986 (Amparo Act)
http://www.dpn.gob.ar/main.php?cnt=22 - Ombudsman Acr
http://www.infoleg.gov.ar/infolegInternet/anexos/15000-19999/16547/texact.htm - Civil and Commercial
Procedure Code
http://www.cij.gov.ar/informacion.html - Legal information
centre (information portal to the Supreme Court of Argentina)
European Сommission for Democracy through Law (Venice Commission) Study
On Individual Access to Constitutional Justice (Adopted by the
Venice Commission at its 85th Plenary Session (Venice, 17-18
December 2010)
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AUSTRIA
Model of constitutional control

Centralized control of continental type – carried out by the Constitutional Court.
There is no constitutional control at the level of federates.

Scope of the constitutional complaint

1. Laws; normative, general and individual administrative acts
– both direct and through challenging the compliance with the
constitution of a law that has been applied with the challenged
act; decisions of the Court as per the asylum (Asylgerichtshof).
2. All rights stipulated in the Constitution.

Active legitimation

1. Any natural and legal person affected by the act of the public
authority.
2. Public legal formations (e.g. state media), when they have
fundamental rights.

Admissibility conditions

1. Direct and personal interest – the bearer of the right shall be
able to prove that they have been affected by an act of the public
authority. It has to create an opinion in the court about sufficient
probability of this interference having affected its fundamental
right.
2. With laws it is required to prove the fact that the law directly
(and not through a court or administrative act) infringes the legal
sphere of the complainant.
3. Exhaustion of all legal remedies before the national courts (only
for administrative acts) –all administrative (not judicial) jurisdictions, where the act may be appealed, must have been exhausted.
4. Term – 6 weeks as of notification of the final decision; for laws –
1 year as of becoming effective.
5. „Need of protection“ (§ 86 Constitutional Court Act) – the
decision of the Constitutional Court shall be suitable to actually
defend the rights of the affected party as at the moment of its
entering into force.

Filtration procedure

Instructing the authorities that systematically act in an unconstitutional manner in many similar cases, to take certain actions - §
86a CCA. Not admitting complaints where such instruction has
been given.
In cases where there is coherent practice, the Court may sit in
panels of five, not nine judges.
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Effect of the decision

In principle, effect between the parties, but if the law is repealed
– effect to everyone. However, the court may instruct the authority
that has issued the unconstitutional act to amend it.
Basically, the effect is in the future, but the Court may also decide
on a deferred action (up to 18 months) or an action back in time.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

At the federal level there is no ombudsman or a similar figure.

Additional information

Statistical data:
Submitted complaints: 2012 – 1593
(without asylum)
2011 – 1514
2010 – 1800
2009 - 1596
Submitted complaints: 2012 – 2779
(refugee status)
2011 – 2578
2010 – 2911
2009 - 3449
Inadmissible complaints: 2012 – 117
Repealed complaints:

2012 – 1531

Honoured complaints:

2012 – 201

Average duration of cases: between 201 days (2012) and 284
days (2004).
The Constitutional court consists of 14 judges (and 6 substitute
judges). The court administration includes 99 employees, of which
32 are assistants to the judges.
Sources of information

http://www.vfgh.gv.at/
Karagyozova-Finkova, M. American and European model of court
control for constitutionality: origin and development. С., 1995.
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CANADA
Model of constitutional control

A hybrid model – diffuse, insofar as the control for constitutionality is carried out by all courts in the country, but also concentrated
as the Supreme Court (la Cour suprême/The Supreme Court) also
carries out control for compliance with the Constitution – abstract
when approached by the General Governor.
Mainly specific but also abstract.
Subsequent.

Scope of the constitutional complaint

1. Only regulations – a law, rules or any other regulation.
2. Constitutionally guaranteed rights.

Active legitimation

1. Each one of the parties in pending litigation – any time during
the proceedings.
2. Any natural or legal person that thinks that a law violates their
constitutional rights – deliberate case.

Admissibility conditions

1. When the issue about constitutionality arises in the context of
pending litigation, the admissibility conditions are those related
to eligibility of appeal (the deadline for appeal is 30 days or 60
days depending on the nature of the case, but this period may be
extended at the request of one of the parties)
2. Deliberate case – specific conditions established by the
practice of the Supreme Court (Ministre de la Justice (Can.) c.
Borowski [1981] 2 R.C.S. 575):
- the case should be under the jurisdiction of the courts;
- the issue of the constitutionality of a rule must be serious;
- the party that has initiated the proceedings must prove that it is:
1. directly affected by the provision (directement touché) or 2. has
a real interest in the validity of the law (intérêt véritable quant à la
validité de la loi);
- there must be another way to raise the issue of constitutionality
before the courts.
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Filtration procedure

The check of the instance control should be followed.

Effect of the decision

The decision of the Supreme Court shall have effect in the future
and to all.
The decision at a lower instance shall be effective only between
the parties.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman – does not have rights related to control of constitutionality.

Statistical data:

The Supreme Court consists of a chairman and 8 judges.

Sources of information

http://www.scc-csc.gc.ca
http://laws-lois.justice.gc.ca
http://www.er.uqam.ca/nobel/r31400/jur2515/ndecours/jur2515chap7-2007.pdf
The Supreme Court Act
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THE CZECH REPUBLIC
Model of constitutional control

Centralized control of continental type – carried out by the Constitutional Court.

Scope of the constitutional complaint

1. Laws and other regulations (exclusive competence); individual
acts of public authority (most generally – including of state companies); civil legal acts – indirectly, through control of the court
decision in a civil dispute).
2. The fundamental rights, established in the “constitutional
order”.

Active legitimation

1. Any natural or legal person affected by the act of the public
authority.
2. Public legal formations (e.g. state companies, media) when
they have fundamental rights.
2. Municipalities, insofar as their right to self-government is affected.
3. Political parties, insofar as their right to political self identification is affected.

Admissibility conditions

1. Direct and personal interest – the right holder should be able to
prove that they are affected by an act of public authority. It should
also create an opinion of court about a sufficient probability for
this intervention to have particularly affected one of its fundamental rights.
2. Affected rights must have actually occurred (or to be certain to
occur) and this should be actual (rather than hypothetical)
2. Exhaustion of all legal remedies for protection before national
courts – there should be an effective unchallengeable final act
against the applicant or its appeal should be refused. Exception –
if the applicant would suffer serious consequences from the delay.
3. Term – 60 days as of the final decision; for laws and acts
against which court protection is impossible – 60 days as of finding out but not later than a year as of becoming effective.
4. „Need of protection“ – the decision of the Constitutional Court
should be fit to actually protect the rights of the affected party as
at the moment of its entering into force. Complaints against acts
on which the Constitutional court has rendered a judgment or on
which there is currently a case before the Constitutional Court, are
not admissible.
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Filtration procedure

There are chambers of three judges to the Constitutional Court.
They must determine whether the complaint concerns a case of
constitutional significance and whether the applicant really is significantly affected in respect of its rights. The refusal to consider is
declared without motives, by unanimous decision of the chamber.
Chambers decide without motives cases where the Constitutional
Court has already rendered its decision (e.g., general administrative acts, some of whose addresseeshave not submitted a
constitutional complaint).
Chambers also decide on all cases which do not require the declaration of unconstitutionality of a law, but there is a violation of
constitutional law by an individual act - subject to control.

Effect of the decision

1. Effect to all.
2. In principle, effect is in the future. The court may determine deferred action or action back in time, especially when it gives to the
authority which issued the act, instructions to bring the practice
into conformity with the Constitution. Retroactivity is possible also
in criminal law, if more favorable conditions for the perpetrator are
created.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman – has the right to approach the Constitutional Court
but only in respect of bylaws.

Additional information

The Constitutional Court consists of 15 judges.

Sources of information

http://www.usoud.cz/
Karagyozova-Finkova, M. Constitutional jurisdictions in the new
democracies of the EU. С., Sofi-R, 2009, pages 186 - 203.
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FRANCE
Model of constitutional control

Centralized control of continental type – carried out by the Constitutional Council (Conseil constitutionnel).
The constitutional complaint has been settled as a procedure
for a overriding issue of constitutionality (question prioritaire de
constitutionnalité) – Art. 61-1 of the Constitution
Both abstract and specific.
Both preliminary and subsequent..

Scope of the constitutional complaint

1. Law (law and fundamental law); ordinances (ordonnance),
ratified by the Parliament. The non-ratified ordinances, the
administrative acts and the court decisions are not subject to
constitutional control.
2. The fundamental rights stipulated in the Constitution of 1958
and the acts, to which it refers: the Declaration of the rights of
man and citizen (1789); Preamble to the Constitution of 1946; the
main principles recognized by the fundamental laws; the Environment Charter of 2004.

Active legitimation

Any natural and legal person in pending proceedings before a
court (administrative, civil, criminal; at any instance).

Admissibility conditions

Initial assessment of the court before which the case is pending.
Conditions:
- the disputed legal regulation shall be applicable in the pending
proceedings;
- the norm should not have been revealed at the Constitutional
Council and there is no judgment about its compliance with the
Constitution;
- the issue is new or its nature is of significant importance.
Second assessment of the Supreme Constitutional Court or the
State Council – if the supreme instance refuses to forward the
issue to the Constitutional Council, the claimant may not appeal
this action.

Filtration procedure

Two-stage assessment for admissibility, denoted in literature as a
double filter.

Effect of the decision

Effect in the future and to all.
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Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman (Médiateur de la République) – does not have the
rights to approach the Constitutional Court.

Additional information

Reviewed complaints:
2010 г. – 64;
2011 г. – 110;
2012 г. – 74.
As at 31 March 2013 – 9
A total of 257 decisions in respect of overriding control of constitutionality.
The Constitutional Council consists of 9 judges who meet in
plenary sessions with a quorum of seven judges. If there is equality
preponderant is the vote of the chairman.

Sources of information

http://www.conseil-constitutionnel.fr
Texte intégral de la Constitution du 4 octobre 1958 en vigueur à
jour de la révision constitutionnelle du 23 juillet 2008
Ordonnance n° 58-1067 du 7 novembre 1958 portant loi organique sur le Conseil constitutionnel à jour de JO du 22 juillet 2010
Règlement intérieur sur la procédure suivie devant le Conseil
constitutionnel pour les questions prioritaires de constitutionnalité – Édition du 21 juin 2011
Bilan statistique au 31 mars 2013
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GERMANY
Model of constitutional
control

Centralized control of continental type – carried out by a Federal Constitutional Court (FCC), which checks for compliance with the rights in the
Federal Fundamental Law.
There are also constitutional courts of the allied provinces – they cannot
render judgments on the acts of the federal institutions but they can only
render judgments about compliance with the fundamental rights stipulated
in the constitution of each province.

Scope of the constitutional
complaint

1. Laws – only after the constitution (adopted after 1949, including
amended after this date; the pre-constitutional laws may remain unapplied
in any specific court case); individual acts of the public authorities (in the
broadest sense – including of state companies); civil law acts are indirectly
controlled through the possibility of filing a complaint against a court
decision.
2. The rights under Art. 1 – 19 of the Fundamental Law of the FRG – primarily personal rights.

Active legitimation

1. Any natural and legal person affected by the act of the public authority.
2. Public law formations (state media financed by the state, universities),
when they have fundamental rights.
3. Municipalities and similar formations insofar as their right to selfgovernment is affected.

Admissibility conditions

1. Direct personal interest – the holder of the rights shall be able to prove
that it has been affected by an act of the public authority. It shall create an
opinion in the Court about sufficient probability that this intervention has
affected its fundamental right specifically.
2. This interference shall be personal, actual (or that will surely occur) and
real (not just hypothetical) („selbst, aktuell, gegenwärtig“).
2. Exhaustion of all legal remedies before national courts – should be an
effective unchallengeable final act against the complainant or its appeal
to have been refused. Exception – if the complainant would suffer serious
consequences of the delay.
3. Term – 1 month as of the final decision; for the laws and acts against
which court protection is not possible – 1 year as of entering into force.
4. „Need of protection“ – the decision of the FCC should be fit to effectively
protect the rights of the affected party as at the moment of entering into
force.
5. The complaint shall raise a case of constitutional importance and the
complainant should be affected seriously enough in respect of its rights.
The FCC resolves this issue at its own discretion.
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Filtration procedure

Letters that do not respond to the requirements of the constitutional complaints shall be returned by the secretariat of the Court to the party that has
submitted them.
To each of the two senates (consisting of 8 judges) of the FCC are created
chambers of three judges each. They shall establish whether the complaint is related to a case of constitutional significance and whether the
complainant is in fact seriously affected in respect of its rights (there is no
legal threshold of the minimum monetary interest or the like). The refusal
to consider a complaint is stated without any grounds by a unanimous
decision of the chamber.
The chambers decide without grounds on cases where the FCC has already
rendered its judgment (e.g. in general administrative acts a part of whose
addressees have not submitted a constitutional complaint).
The chambers resolve all other cases where there is no need to declare the
unconstitutionality of a law.

Effect of the decision

In principle, between the parties but if a law is repealed the effect is to all.
However, the court may issue instructions to the body that has issued the
unconstitutional act to amend it.
In principle the effect is in the future but the Court can decide on postponed effect or effect back in time, especially when it has provided the
violating body with instructions to make its practice compliant with the
Constitution.

Authority for protection of the
fundamental rights – (figure
similar to the ombudsman)

At the federal level there is no ombudsman or a similar figure.
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Additional information

Submitted:
2012 – 5 818
2011 – 6 036
2010 – 6 251
2009 - 6 308
Not reviewed: (inadmissible or refusal to review them)
2012 – 5 173
2011 – 5 641
2010 – 5 910
2009 - 5 783
Repealed: (merits)
2012 – 60
2011 – 84
2010 – 60
2009 - 101
Honoured:
2012 – 148
2011 – 93
2010 – 103
2009 – 111
The honoured complaints have not been reflected as there have been
others with the same complaint (honoured without providing arguments by
the chambers) and also the complaints returned as irregular have not been
reflected.
The Federal Constitutional Court consists of 16 judges. The Court administration consists of 153 employees of which 64 have a degree in law.

Sources of information
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http://www.bundesverfassungsgericht.de ;
Bundesverfassungsgerichtsgesetz
(http://www.gesetze-im-internet.de/bverfgg/BJNR002430951.html);
Grundgesetz der Bundesrepublik Deutschalnd
(http://www.bundestag.de/bundestag/aufgaben /rechtsgrundlagen/
grundgesetz/gg.html);
Hillgruber, Ch. Goos, Ch. Verfassungsprozessrecht. 3. Aufl. München,
2011, Beck-Verlag, S. 32 – 111.
Karagyozova-Finkova, M. American and European model of court control
for constitutionality: origin and development. С., 1995.
Data about the administration – letter received by the court on 29.08.2013

JAPAN
Model of constitutional control

Specific diffuse control – the issue of compliance with the constitution is raised in respect of a specific legal dispute hears by general courts but only the Supreme court as a last court instance has
the power to render a final judgment about the compliance with
the constitution of a law or any other act of the public authority.
Incidental.
Subsequent.

Scope of the constitutional complaint

1. Laws; administrative actsе (orders, regulations); any other official act of the public authority (оfficial act).
2. All rights stipulated in the Constitution.

Active legitimation

The parties to a legal dispute heard by the court.

Admissibility conditions

The general rules for admissibility of the claim/ complaint shall
apply.

Filtration procedure

Filtration is not separate from the general assessment about the
admissibility and merits of each complaint.

Effect of the decision

Effect between the parties and in the future.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman (but not as a national authority) – does nt have the
right to approach the Supreme Court.

Additional information

The composition of the Supreme Court is completed by direct elections, a right of recall of a judge.

Sources of information

The Constitution of Japan
http://www.concourts.net/
http://www.venice.coe.int/webforms/documents/CDLJU(2010)004-e.aspx
https://www.google.bg/url?sa=t&rct=j&q=&esrc=s&source=we
b&cd=1&ved=0CCwQFjAA&url=http%3A%2F%2Fwww.aaccei.org
%2FccourtDown%3FbbsSeqn%3D264%26fileSeqn%3D1&ei=Cv
RCUpHIFMKGtAaj3YDgAQ&usg=AFQjCNEsY_BdIMjPP6o2qgvQrT3
Hpwh7VQ&bvm=bv.53077864,d.Yms
http://digitalcommons.lmu.edu/cgi/viewcontent.
cgi?article=2618&context=llr
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HUNGARY
Model of constitutional control

Centralized control of continental type – it is carried out by the
Constitutional Court (Alkotmánybíróság).
Both abstract and specific.
Both preliminary and subsequent.

Scope of the constitutional complaint

1. Law (a regulation that is applied in court proceedings or such
that affects the rights of citizens without being applied within the
specific court proceedings); decision of the Parliament (decision for holding of a referendum and a decision for a refusal to
recognize the status of a church of an organization with religious
activities); court decision.
2. All rights guaranteed by the Constitution.

Active legitimation

Any natural and legal person:
- through the first instance court, which forwards the complaint to
the Constitutional Court;
- direct referral – due to the entering into effect of a regulation
that violates the fundamental rights and there is no other remedy
or all remedies have been exhausted, as well as when any of the
abovementioned decisions of the Parliament is the subject of
control.

Admissibility conditions

1. Direct and personal interest.
2. Exhaustion of all remedies before the national jurisdictions or
lack of other remedies.
3. Term – 60 days as of receipt of the court decision (but not later
than 180 days), and if the submission is filed alone – 180 as of
entering into effect of the unconstitutional regulation. As regards
the decisions of the Parliament the term is 15 days.
4. The conflict with the Constitution must seriously affect the court
decision of must raise a significant constitutional issue.

Filtration procedure

A panel a smaller number of judges (5), which considers the issue
of admissibility.
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Effect of the decision

Effect in the future – as of the date of promulgation of the decision. The Constitutional Court may deviate from these two rules by
postponing the entering into effect up to 1 year if it considers this
is necessary in view of protecting the Constitution and the legal
security.
The decision to repeal a law is effective to all and the decision to
repeal a court decision shall be effective between the parties.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Fundamental rights commissioner – can approach the Constitutional Court.

Additional information

Statistical data
Pending proceedings on individual constitutional complaints as at
1 January 2012 – 284.
New complaints in 2012 – 728.
Total number of completed proceedings regarding constitutional
complaints in 2012 – 752.
New complaints as at 30 June 2013 – 46.
Total number of completed proceedings regarding constitutional
complaints as at 30 June 2013 – 278.
The Constitutional Court consists of 15 judges.

Sources of information

http://www.mkab.hu
Constitution of Hungary
Constitutional Court Act
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LATVIA
Model of constitutional control

Centralized control of continental type – it is carried out by the
Constitutional Court.

Scope of the constitutional complaint

1. Laws and regulations; court decisions and individual administrative acts – but only insofar as the constitutionality of the law
applied by the challenged act is disputed.
2. The rights stipulated in the Constitution, the international treaties and the laws (about the by-laws).

Active legitimation

1. Any natural and legal person.
2. Municipalities.

Admissibility conditions

1. Interest – grounded statement about violation of a specific constitutional right by a regulation that can be controlled by the court.
2. Exhaustion of all remedies for protection before the national
jurisdictions – including extraordinary (i.e. if possible, it shall also
be requested to repeal an effective court decision). In cases of
particular importance the court can render a judgment also prior
to the exhaustion of the remedies.
3. Term – 6 months as of stating the final decision in a particular
case (or as of violation of the rights of no remedies are provided
for).
4. Not lost interest in the complaint – the challenged act is still
applicable in respect of the claimant.

Filtration procedure

The chairman of the court personally decides whether a received
“request” can be defined as a constitutional complaint. If not, they
shall return it to the sender.
A chamber of three judges decides on the admissibility.
The complaint may not be admitted for a review due to “obvious
lack of grounds”.
A complaint is not allowed if the Constitutional Court has already
rendered a judgment on the constitutionality of a particular regulation (non bis in idem).

Effect of the decision

Effect to all.
It is allowed to provide obligatory and compliant with the Constitution interpretation of the challenged law.
Effect in the future, except when interpreted.
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Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman – can approach the Constitutional Court.

Additional information

Statistical data
2001 – 2006:
- 1800 submitted requests
- 796 complaints accepted for review
- 75 admissible complaints
- 50 considered complaints.
The Constitutional Court consists of 7 judges.

Sources of information

http://www.satv.tiesa.gov.lv
Karagyozova-Finkova, M. Constitutional jurisdictions in the new
democracies of the EU. С., Sofi-R, 2009, pages 295- 305
Endzins, Aivars. The constitutional claim as an important element
of constitutional justice in the democratic states. In: Constitutional Court of the Republic of Bulgaria. The Constitutional Court
in the democratic countries (collection). С., 2006, pages 169 -173
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MEXICO
Model of constitutional control

A hybrid model, but in respect of the constitutional complaint (real amparo)
it is rather diffuse – specific subsequent control.
Usually, the application shall be submitted to the federal courts, but it may
reach the Supreme Court of Mexico through appeal or “attraction” (when the
Supreme Council of Mexico considers that it is necessary to rule on a complaint concerning an issue of particular importance to constitutionalism).

Scope of the constitutional
complaint

1. There are two kinds of amparo to attack different acts:
- Direct ампаро – against judgments and other acts of the courts, which
mark the end of the proceedings, and against violations during the
proceedings that affect the applicant’s defence and have caused the
unfavourable decision / judgment.
- Indirect amparo – against international treaties, federal laws, constitutions of the Federative units and the Statute of the Government of Mexico
City; laws of the Federative units and Mexico City; federal regulations; local regulations; decrees, agreements etc. of a general nature against acts
or failures to act of authorities, except the bodies of the judiciary (as they
are covered by direct amparo).
2. The rights in the Constitution of Mexico and in international treaties (the
international treaties are included with the change of the Amparo Act of
April 2013).

Active legitimation

Any natural or legal person.
There is no obstacle to a group of citizens to assert amparo.

Admissibility conditions

1. Direct and personal interest.
2. Exhaustion of all legal remedies for protection before the national
jurisdictions – only in the case of direct amparo.
3. Term – 15 business days, except in the following cases:
- directy applicable laws – 30 days as of their entering into force;
- on conviction to imprisonment – the term is 8 years;
- in the case of expropriation of properties – 7 years;
- when the personal life and liberty are endangered or when it concerns
deportation, expulsion, casting out, exile or any action described in Art. 22
of the Constitution, as well as in the event of forced recruitment in Army,
Navy or Air Force of Mexico – there is no term.

Filtration procedure

The courts or the respective constitutional department of the Supreme
Court admit the amparo or not in compliance with Art. 17 and 19 of the
Amparo Act.
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Effect of the decision

In principle, effect between the parties. Decisions of the Supreme Court
in amparo cases as a last instance are binding on the lower courts, when
faced with cases on the same issue. As of April 2013 - when one of the
departments of the Supreme Court or a plenary session of the Supreme
Court declares for the second time an act /law unconstitutional (at referral
with indirect Amparo), the president of the department or of the Supreme
Court shall inform the authority which has issued the act/ law; if after
90 days the authority that has issued the act/ law has not amended or
deleted it, a general declaration of unconstitutionality shall be issued (at
least 8 “yes” votes in the Supreme Court), which shall be promulgated in
the State Gazette and shall have an effect to all.
In principle the effect is in the future, except in the criminal law, if better
conditions for the perpetrator are created.

Authority for protection of the
fundamental rights – (figure
similar to the ombudsman)

A National Human Rights Commission – its chairman shall have powers
similar to those of the ombudsman or the people’s defender in other Spanish speaking countries. This Commission make primarily public recommendations that have no binding nature.

Additional information

Statistical data
• Direct amparo before the federal peer courts
2010:
1. Number of complaints – 161 268, of which:
- honoured: 54 326
- not honoured: 106 942
2. Number of appealed decisions in amparo cases – 80 435, of which:
- confirmed – 47 721
- repealed – 15 101
- amended – 6957
- expired – 37
- rejected – 5064
- ungrounded – 1935
- established obstacles/ lack of competence – 3620
• Indirect amparo before the sole federal courts
2010:
1. Number of complaints – 4098, of which:
- honoured: 1365
- not honoured: 2733
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• Indirect amparo before the district courts
2010 година:
1. Number of complaints – 407 719, of which:
- honoured: 89529
- not honoured: 318190
Sources of information

104

http://www.loc.gov/lawweb/servlet/lloc_news?disp3_l205403575_
text (Портал на библиотеката на Конгреса на САЩ)
http://www.scjn.gob.mx/Paginas/Inicio.aspx - Site of the Supreme Court
of Mexico
https://files.nyu.edu/pdn200/public/papers/Navia&Rios-FigueroaCPS-2005.pdf - Panorama study of Latin America
http://www.diputados.gob.mx/LeyesBiblio/pdf/LAmp.pdf - Amparo Act
http://www.diputados.gob.mx/LeyesBiblio/pdf/1.pdf - Constitution of
Mexico
http://www.congresogto.gob.mx/uploads/contenido_estudio/archivo/36/37.pdf
http://www.juridicas.unam.mx/ http://www.sdpnoticias.com/columnas/2013/04/06/finalmente-nueva-ley-de-amparo
https://litigation-essentials.lexisnexis.com/webcd/app?action=Docume
ntDisplay&crawlid=1&doctype=cite&docid=6+U.S.-Mex.+L.J.+61&srctyp
e=smi&srcid=3B15&key=9f7427a5f3216b4928da2507f864f056
http://es.wikipedia.org/wiki/Juicio_de_amparo
http://www.dgepj.cjf.gob.mx/resoluciones/SDLRT0510.pdf - Statistical
data of the judicial system
http://www.venice.coe.int/webforms/documents/CDL-AD(2010)039rev.
aspx
http://www.slideshare.net/olivaresmtro/la-accion-de-amparo-cursocompleto

UNITED STATES OF AMERICA
Model of constitutional control

Diffuse – carried out by the general courts (Madbury v. Madison –
the Supreme Court of the USA accepted that the federal courts are
obliged to verify the constitutionality of the acts of the Congress
and to repeal them when they are in conflict with the Constitution).
Incidental – the issue of compliance with the Constitution is
raised in the course of resolcing a specific legal dispute.
Subsequent.

Scope of the constitutional complaint

1. Statutes; international treaties; administrative acts that may
not have the nature of a law (regulations).
2. All rights stipulated in the Constitution or in an international
treaty.

Active legitimation

The parties to a legal dispute heard by the court.

Admissibility conditions

The general conditions for admissibility of the claim/ complaint
- term – any law can be disputed within 90 days as of its entering
into effect.
- written form, as there is detailed regulation of the technical
parameters, even the number of pages and the colour of the folder
where the documents are placed.

Filtration procedure

Filtration is not separate from the general assessment of admissibility and merits of each complaint submitted to the court under
a specific case.

Effect of the decision

Effect between the parties to the case (however, also the precedent nature of the law and the principle of stare decisis should be
taken into consideration).
Effect in the future.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

There is no specialized authority for protection of the fundamental
rights.

Additional information
Sources of information

http://www.concourts.net/;
http://www.venice.coe.int/webforms/documents/CDLJU(2010)004-e.aspx.
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PERU
Model of constitutional control

Hybrid – influence by the American model but there is a Constitutional Court.

Scope of the constitutional complaint

There are several kinds of protection of the rights and freedoms
stipulated in the Constitution:
1. Habeas corpus.
2. Habeas data – right to information (specific dimensions in the
Constitution).
3. Amparo (protects the rights that are not the subject of the above
two):
- When the constitutional rights are threatened by action or by
a failure to act by any public authority, state official or a private
party.
- Against court decisions only if the procedural rules and general
principles (for a fair trial, right to protection etc.) have not been
complied with; it is not possible when the injured party has accepted the court decision and its consequences.
- Competent to hear cases under amparo are the civil or mixed
court (first instance) of residence of the affected party or where
the party has been affected – depending on the preference of the
complainant.
- If the violation of the rights is a consequence of a court decision
the amparo shall be submitted to the civil division of the Court of
Appeal of the respective region.
4. Actio popularis (popular /people’s claim):
- This claim is against by-laws and general decisions when they
violate the provisions of the Constitution or a law, or when they
have not been issued or promulgated in the manner required by
the Constitution/ the laws.
- Anyone can submit an action popularis.
- Competent in respect of these claims are the courts.
5. Request for declaration of unconstitutionality:
- This request is directed against norms with the rank of law: laws,
decrees, treaties, regulations of Congress, regional general laws
and municipal orders.
- The request for declaration of unconstitutionality shall be
claimed before the Constitutional Court.
- Active legitimation: 5000 citizens with signatures certified at the
Central Elections Commission of Peru; in respect of a municipal
order - can also be 1% of the citizens of the respective municipality as long as this number does not exceed 5000.
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Active legitimation

Any natural person
In some cases non-profit organizations.

Admissibility conditions

1. Direct and personal interest, except in the case of threatening or injury of the right to environment or other rights of similar
nature, embedded in the Constitution (available to anyone, they
do not offer a specific legal interest); Non-profit organizations can
assert amparo for the rights they are created to protect.
2. Real damage to the right, and where the right is only threatened, the potential damage must be certain and inevitable.
3. Exhaustion of all legal remedies before the national courts,
if there is a dispute whether the other remedies have been
exhausted, to proceed with the complaint; amparo is acceptable
when there are no other remedies as satisfactory as amparo.

Filtration procedure
Effect of the decision

1. When attacking acts endangering or harming fundamental
rights arising from norms that are self-administered, the court
decision, which has upheld the amparo, announces the inapplicability of that provision to the case, without prejudice to its validity.
2. With the amparo is achieved recovery of the affected right to the
state it has been in prior to violation – retroactive effect.
3. The decision of the Constitutional Court that announces the unconstitutionality of a law, shall have effect in the future and to all.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

People’s defender (Ombudsman) – has the right to approach the
Constitutional Court.

Additional information
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Sources of information
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http://www.monografias.com/trabajos16/accion-de-amparo/
accion-de-amparo.shtml - Acción de amparo en el Derecho
Constitucional Peruano
http://www.tc.gob.pe/legconperu/constitucion.html - The
Constitution of Peru
http://tc.gob.pe/legconperu/leyhcamp.html - Amparo Act and
habeas corpus
http://tc.gob.pe/Codigo_Procesal.html - Constitutional Procedure Code
http://spij.minjus.gob.pe/CLP/contenidos.
dll?f=templates&fn=default-tuoleyorganicapj.
htm&vid=Ciclope:CLPdemo - Fundamental Constitutional Court
Act of Peru
http://www.tc.gob.pe/tc_tribunal.php - Official web site of the
Constitutional Court of Peru
http://www.juridicas.unam.mx/publica/librev/rev/dconstla/
cont/2005.1/pr/pr19.pdf - El amparo en el nuevo Codigo Procesal Constitucional Peruano - Cesar Landa
http://es.wikipedia.org/wiki/Recurso_de_amparo

SLOVENIA
Model of constitutional control

Centralized control of continental type – carried out by a Constitutional
Court.
Both abstract and specific

Scope of the constitutional
complaint

1. Laws or other acts with general effect issued by public authorities – with
a petition; individual administrative acts and court decisions – with a
constitutional complaint.
2. All rights stipulated in the Constitution. In certain cases – also rights
stipulated in an international treaty.

Active legitimation

1. Any natural and legal person.
2. Organizations for protection of civil rights.
3. Ombudsman.

Admissibility conditions

1. Direct and personal interest – violation of the rights must be concrete
and direct. Exception – when complainants are the ombudsman or an
organization for protection of civil rights.
2. Exhaustion of all legal remedies for protection before national jurisdictions. Exception – when the claimed violation is obvious and the lack of a
court judgment would lead to serious consequences of the complainant.
3. Term – 60 days as of the adoption of the individual act. In some cases
when the complaint is obviously grounded, the Court may render a judgment after the expiry of the 60-day term.
4. Violation of the fundamental rights must have serious consequences to
the complainant or the court decision must affect a fundamental constitutional issue whose consequences are larger than the specific case.

Filtration procedure

One of the three court panels of judges – respectively competent in civil
law, criminal law and administrative law issues.

Effect of the decision

Effect to all and in the future.

Authority for protection of the
fundamental rights – (figure
similar to the ombudsman)

Ombudsman – has the right to approach the Constitutional Court in relation to a particular case it has been approached with.

Additional information
Sources of information

http://www.venice.coe.int/webforms/documents/CDL-JU(2010)004-e.
aspx;
http://www.concourts.net/lecture/constitutional%20complaint1.pdf;
http://www.venice.coe.int/WCCJ/Papers/MKD_Karakamisheva_E.pdf;
http://www.us-rs.si/;
http://www.us-rs.si/media/annual.report.for.2012.pdf.
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POLAND
Model of constitutional control

Centralized control of continental type – it is carried out by a
Constitutional tribunal.

Scope of the constitutional complaint

1. Laws and by-laws; court decisions and individual administrative
acts – insofar as the constitutionality of the regulation applied
with the challenged act is disputed.
2. The rights settled in the Constitution, the international treaties
and the laws (about the by-laws).

Active legitimation

1. Any natural and legal person.
2. Religious communities.
3. Syndicates and trade unions.
4. Municipalities.

Admissibility conditions

1. Interest – justified statement about violation of a specific constitutional right by a legal norm fit for control before the court.
2. Exhaustion of all remedies for protection before the national
jurisdictions – including extraordinary ones. In the cases of
particular importance the court may render a judgment prior to
exhaustion of the remedies.
3. Term – 6 months as of notification of the final decision in
respect of a particular case (or as of entering of the law into force).
4. Not lost interest in the complaint – the challenged law is still
applicable to the complainant; there is no decision of the Constitutional Court in relation to it (non bis in idem).

Filtration procedure

1. Review in smaller panels: three or five judges (if it is about a
law).
2. A court reviews the external appearance of the complaint and
may return it.
3. The repeal of the complaint as inadmissible is not supported by
arguments.
4. The rule non bis in idem.

Effect of the decision

Effect to all.
In principle, effect in the future but the Court may adjudicate
otherwise.
It is allowed to provide obligatory compliant with the constitution
interpretation of the challenged law.
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Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

National Council on the Rights and Children’s Ombudsman.
National Council on the Rights can approach the Constitutional
Court.
The National Council on the Rights and the Children’s Ombudsman are notified about all cases before the Constitutional Court.

Additional information

Submitted regular complaints

2012 - 320
2011 - 358
2010 - 351
2009 - 321

Decisions on constitutional complaints:

2012 - 40
2011 - 37
2010 - 30
2009 - 49

Honoured complaints:

2012 - 17
2011 - 17
2010 - 15
2009 - 22

The Constitutional Court consists of 15 judges.
Sources of information

http://www.trybunal.gov.pl
Karagyozova-Finkova, M. Constitutional jurisdictions in the new
democracies in the EU. С., Sofi-R, 2009, pages 153 – 167.
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RUSSIA
Model of constitutional control

Centralized control of continental type – carried out by the Constitutional Court.

Scope of the constitutional complaint

1. Judicial acts, but only insofar as the constitutionality of the law
applied by the act it challenged; acts that are not laws, but have
legislative meaning (e.g. a decree on amnesty); by-laws.
2. The rights stipulated in the Constitution and the international
treaties.

Active legitimation

1. Any natural and legal person.
2. Other persons specified in a federal law (there are no such for
now).

Admissibility conditions

1.Direct and personal interest – substantiated allegation of
infringement of specific constitutional right of a law
2. Exhaustion of all legal remedies before national courts - incl.
extraordinary ones. In cases of great importance the court may
decide also before the remedies are exhausted.
3. Незагубен интерес от жалбата – атакуваният нормативен
акт все още да намира приложение към жалбоподателя (да
не е изпълнен), да няма решение на КС по него (non bis in
idem). Изключение – ако актът е изпълнен и са засегнати
конституционни права, като за последствията от нарушението
може да се търси имуществена компенсация.
Not lot interest in the complaint – the disputed law is still applied
to the applicant (not fulfilled), no decision of the Constitutional
Court on it (non bis in idem). Exception – if the act is fulfilled and
constitutional rights are affected as for the consequences of the
breach material compensation may be sought.
4. Paid state fee такса.

Filtration procedure

The Secretariat of the Constitutional Court checks the regularity of
the complaint.
A judge reviews the appeal for eligibility and offers to the plenary
session to return it or not (the ruling for refusal to review it is
motivated).
The rule non bis in idem – when ruling on similar cases, the court
may issue a decision referring to the earlier practice without holding a hearing.
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Effect of the decision

Effect to all.
In principle, effect in the future but the court may decide otherwise.
It is allowed to provide mandatory constitutional interpretation of
the contested norm.

Authority for protection of the
fundamental rights (figure similar
to the ombudsman)

Commissioner for human rights – may approach the Constitutional Court for decisions on specific cases and the law applicable
to them.

Additional information

Statistical data:
2013 (by 31.07.):
- accepted complaints: 1316
- refusals to consider: 1293
- decisions: 16 (for 44 complaints) – procedures in certain complaints are joined
- grounded complaints: 15
- abandonment due to withdrawn complaints: 1
The Constitutional Court consists of 20 judges.
The Court Secretariat consists of around 100 people.

Sources of information

http://www.ksrf.ru
Федеральный конституционный закон от 21 июля 1994 г. №
1-ФКЗ “О Конституционном Суде Российской Федерации”
Постановление Конституционного Суда РФ от 5 июля 2001 г.
№11-П «По делу о проверке конституционности постановления
Государственной Думы от 28 июня 2000 года № 492-III ГД
«О внесении изменения в постановление Государственной
Думы Федерального Собрания Российской Федерации «Об
объявлении амнистии в связи с 55-летием Победы в Великой
Отечественной войне 1941-1945 годов» в связи с запросом
Советского районного суда города Челябинска и жалобами
ряда граждан»
Федеральный конституционный закон от 26 февраля 1997 г. N
1-ФКЗ «Об Уполномоченном по правам человека в Российской
Федерации»
Федеральный закон от 17 января 1992 г. № 2202-I «О
прокуратуре Российской Федерации»
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SPAIN
Model of constitutional control

Centralized control of continental type – carried out by a Constitutional Court.

Scope of the constitutional complaint

1. Administrative and court acts but only insofar as the constitutionality of a law applied with the challenged act is disputed.
2. Only the rights stipulated in Art. 14 – 30 of the Constitution
(equality before the law and the personal rights).

Active legitimation

Any natural and legal person.

Admissibility conditions

1. Direct and personal interest.
2. Exhaustion of all legal remedies for protection before national
jurisdictions.
3. Reform of 2007 – additional requirement – an issue of „particular significance to constitutionalism“:
- when there is no practice of the Constitutional Court;
- if the practice of the Constitutional Court is changed;
- when the violation of law is a consequence of unconstitutional
interpretation of a law in a specific case;
- when the courts do not comply with the practice of the Constitutional Court or when they apply it in a controversial manner;
- in order to attain a significant public or economic goal.

Filtration procedure

Complaints are reviewed by one of the two sections that make up
the Constitutional Court. A plenary session reviews complaints
only when the chairman or three judges so require or where the
section intends to deviate from previous practice of the Constitutional Court. Each section is made up of 6 judges and in turn
it is divided into two chambers, each of which consists of three
judges. One of these 4 chambers deals with the admissibility of
complaints.
A complaint may be declared inadmissible also when the Court
has rejected a constitutional complaint of the same nature (non
bis in idem).

Effect of the decision

Effect in the future, except in criminal law, if more favourable
conditions for the perpetrator are created.
Effect to all.
When the decision upholds the complaint, complete (integral)
restoration of the rights and freedoms of the affected party may
be ordered by taking appropriate measures.

114

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman – has the right to approach the Constitutional Court.

Additional information

Statistical data
2008:
- number of submitted complaints – 10 279
- inadmissible – 12 668
- decisions - 168
2009.:
- number of submitted complaints – 10 792
- inadmissible – 15 516
- decisions - 177
2010:
- number of submitted complaints - 8948
- inadmissible – 10 019
- decisions - 91
2011:
- number of submitted complaints – 7098
- inadmissible – 6439
- decisions – 145
2012.:
- number of submitted complaints – 7205
- inadmissible – 7394
- decisions – 121
The Constitutional Court consists of 12 judges, appointed by the
King.

Sources of information

http://www.venice.coe.int/webforms/documents/CDLAD(2010)039rev.aspx
The protection of fundamental rights by constitutional courts – a
comparative perspective – Mario Patrono
A comparison of European systems of direct access to constitutional judges: exploring advantages for the Italian Constitutional
court – Gianluca Gentili
25th anniversary of the Spanish Constitution 1978 – 2003
Constitutional jurisdictions in the new democracies of the EU –
Prof. M. Karagyozova
http://www.aals.org/profdev/constitutional/lopezguerra.html
http://es.wikipedia.org/wiki/Recurso_de_amparo#Espa.
C3.B1a
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TURKEY
Model of constitutional control

Centralized control of continental type – it is carried out by the
Constitutional Court (Anayasa Mahkemesi).
Both abstract and specific.
Both subsequent and preliminary.
The individual constitutional complaint is stipulated with the
amendment of the Constitution in 2010 (Art. 148 of the Constitution). With the reform has also been determined the first day when
the Constitutional Court will accept constitutional complaints –
23 September 2012.

Scope of the constitutional complaint

1. Each act of a public authority, except for some acts expressly
specified in the Constitution (the decisions of the Constitutional
Court as well as the acts in respect of which the Constitution does
not provide for court control).
2. The fundamental rights under the Constitution as well as the
rights guaranteed by the Constitution under the European Convention on Human Rights.

Active legitimation

Any natural and legal person – directly (when there is no remedy)
or through a state authority. If the subject of control is a court
decision the referral is through the court.

Admissibility conditions

1. Direct and personal interest – by an affected party.
2. Exhaustion of all legal remedies for protection before the
national jurisdictions.
3. Term – 30 days as of notification about the result from the
latest remedy, which exhaust the legal remedies (e.g. notification
about the decision of the latest court instance) or as of learning of
the violation (if no remedy is stipulated).

Filtration procedure

A commission consisting of members of the Constitutional court
shall review the admissibility.
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Effect of the decision

Effect in the future – as of the date of promulgation in the State
Gazette, as the court may determine another date up to one year
as of promulgation of the decision in the State Gazette.
Effect between the parties – in the disposition the Constitutional
Court shall establish if there is or there is not a violation of the
constitutional rights.
As a result of the proceedings before the Constitutional Court, if
the court establishes a violation of the constitutional rights, it may
order reconsidering of the case if the violation arises from a court
act. In this case the court that is reconsidering the case is bound
by the arguments and the decision of the Constitutional Court.
If the case is reconsidered this would not lead to removal of the
violation and the court awards a compensation to the complainant, where the amount of this compensation is determined on a
fair basis.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

Ombudsman – does not have the right to approach the Constitutional Court.

Additional information

The Constitutional Court consists of 17 judges.

Sources of information

http://www.anayasa.gov.tr/en/Powers/
http://www.codices.coe.int
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VENEZUELA
Model of constitutional control

Hybrid model – diffuse but only the Supreme Court (its constitutional department) may declare a law unconstitutional with effect
to all; the ordinary courts do not apply a law the contradicts the
Constitution in a specific case.
Where a court, exercising diffuse constitutional control, does not
apply a rule because it conflicts with the Constitution, it must
notify the Constitutional Chamber of the Supreme Court so that it
can carry out abstract concentrated control of constitutionality of
the law.

Scope of the constitutional complaint

There are several kinds of protection of the rights and freedoms
stipulated in the Constitution:
1. Habeas corpus
2. Habeas data
3. Actio popularis – any natural and legal person without the need
to prove there is direct interest .
4. Amparo
- Any natural and legal person may submit amparo to the courts
in order to protect its rights stipulated in the Constitution or
international treaties.
- The amparo, which is used to seek protection of the frredom and
personal security, can be claimed by anyone (incl. for protection of
third party’s rights).
- Amparo is possible against laws, administrative acts, judgments
and decisions of courts, actions and failures to act of the public
authorities and private parties.

Active legitimation

Any natural and legal person.

1
In a decision of the year 2010 the Constitutional department of the Supreme Court deviates from this principle by refusing to review
a popular claim from a civil association namely due to the lack of legitimate interest. According to the Court the Association has no
interest in the claim because it receives foreign financing and protects foreign interests in a field of the internal policy of the state
(selective right).

118

Admissibility conditions

1. Immediate and continuing violation of a right or danger of
certain violation of the right.
2. If there is direct interest.
3. Exhaustion of all legal remedies.

Filtration procedure

Filtration is not separated from the general assessment about
admissibility and merits of each single complaint submitted to the
court on a specific case.

Effect of the decision

The effect of the decision on amparo is between the parties and is
in the future.
The competent court has the right to immediately restore the state
prior the violation of the rights.
Whoever fails to comply with a court order in connection with
constitutional amparo, shall be punished with imprisonment from
6 to 15 months.

Authority for protection of the fundamental rights – (figure similar to the
ombudsman)

People’s defender – has the right to approach the Supreme Court
(Constitutional department) both with amparo and with a request
to declare the unconstitutionality of laws.

Additional information
Sources of information

http://www.tsj.gov.ve/legislacion/constitucion1999.htm - Constitution of Venezuela
http://www.mp.gob.ve/c/document_library/
get_file?uuid=a3bf0c78-1d88-46ba-ba239ffd1bfa3708&groupId=10136 - Fundamental Amparo Act
http://www.derechos.org.ve/pw/wp-content/uploads/LeyOrg%C3%A1nica-del-Tribunal-Supremo-de-Justicia.pdf - Fundamental Act of the Supreme Court
http://www.monografias.com/trabajos16/procedimientoamparo/procedimiento-amparo.shtml#efect - Procedimiento de
amparo constitucional - Gaetano Coccorese
http://jennyaponte.blogspot.com/
http://www.cecoch.cl/docs/pdf/revista_9_2_2011/articulo_14.pdf - La acción popular de inconstitucionalidad en
Venezuela y su ilegítima restricción por el juez constitucional Allan R. Brewer-Carías
http://www.tsj.gov.ve/decisiones/sala.asp?sala=005&ano_
actual=2012&nombre=Sala%20Constituciona - Supreme Court
– Constitutional Department
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IХ. Social Survey

T

he social survey is conducted by the Institute of Social Surveys and
Marketing MBMD in the period 10-14 October 2013. The extract
includes 1002 citizens of the country of legal age determined by
two-degree random quota extract according to the indicators of sex, age,
education and type of populated area. The used method for registration
of the information is a direct standardized interview in the homes of the
respondents.
%

1. HOW WOULD YOU EVALUATE THE BULGARIAN LEGISLATION
IN GENERAL?(Only 1 answer was given)

2010 2011

Febr. Sept. Febr. Oct.
2012 2012 2013 2013

Average grade

3.17

3.11

3.08

3.03

3.02

3.18

No answer

5.6

8.2

8.7

4.2

1.4

-

2 Weak

23.1

28.6

24.9

29.0

29.1

27.3

3 Average

39.4

31.1

37.9

38.8

42.7 35.6

4 Good

26.3

26.5

25.2

24.4

23.4

30.1

5 Very good

4.4

5.0

2.8

3.4

2.8

6.2

6 Excellent

1.3

0.6

0.5

0.2

0.7

0.9

2. IN YOUR OPINION, WHAT ARE THE MAIN WEAKNESSES OF
THE BULGARIAN LEGISLATION? (Up to 3 answers were given)

2010 2011

Febr. Sept. Febr. Oct.
2012 2012 2013 2013

No answer

6.6

5.8

7.9

7.4

6.1

It often changes

50.0

34.2

40.0

39.5

36.3 28.7

It is very disorderly – many acts, regulations, ordinances

40.0

30.5

41.5

39.5

35.8 33.0

The acts are unclear, one has to be an expert to understand them 47.7

43.0

48.9

41.9

42.4

37.7

It does not comply to a sufficient extent with the European
legislation

17.6

22.0

17.1

14.4

17.3

15.1

Laws are good but are not applied

43.2

47.6

48.8

54.4

47.2

49.5

Other

0.9

1.0

1.5

1.8

0.9

1.4
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4.7

3. WHICH IS THE INSTITUTION THAT HAS THE MAIN RESPONSIBILITY FOR THE PROBLEMS IN THE BULGARIAN LEGISLATION?
(Only 1 answer was given)

2010 2011

Febr. Sept. Febr. Oct.
2012 2012 2013 2013

No answer

7.5

9.7

11.5

14.0

9.6

The National Assembly because it often changes the laws

41.4

36.5

27.0

24.4

34.5 42.7

The Council of Ministers because it adopts an unnecessary
large number of regulations and ordinances

24.3

14.8

12.8

15.2

15.4 13.3

The court, because its resolutions are not objective

15.7

23.6

28.5

26.2

22.6 18.8

The police because it does not perform its functions well

2.2

4.6

6.3

5.4

4.4

5.4

The Prosecutor’s office because it does not prepare the accusations well

8.9

10.3

13.9

13.9

11.3

14.9

-

0.6

-

1.0

2.2

0.4

Other

4.5

4. WHICH INSTITUTIONS WOULD YOU TURN TO IF YOUR RIGHTS HAVE
BEEN VIOLATED? (Only 1 answer was given)

2010

Febr. Sept. Febr. Oct.
2012 2012 2013 2013

No answer

10.5

11.6

14.6

10.8

15.5

The National Assembly

4.5

0.8

1.8

2.8

2.7

The Court

39.6

30.6

21.9

29.9 28.0

The Police

33.5

24.7

24.8

21.1

22.4

The Prosecutor’s Office

20.1

8.6

6.0

8.0

9.7

The European Parliament

4.5

2.4

3.1

3.4

3.0

The European Court of Human Rights in Strasbourg

4.2

13.8

17.9

15.1

11.4

The Ombudsman

18.1

4.9

6.1

5.8

4.8

The Trade Unions

0.2

0.7

1.6

1.4

2.3

Other

0.1

1.9

2.1

1.6

0.4

5. ACCORDING TO YOU WHAT ARE THE MAIN REASONS FOR BREACHING THE
LEGAL ORDER?(More than 1 answer was given)

Febr. Sept. Febr. Oct.
2012 2012 2013 2013

No answer

5.5

6.2

3.8

The unawareness of the acts and the other legal provisions

10.2

12.7

13.3 22.8
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1.6

The frequent change in them

16.2

14.3

19.6 19.2

The scattered and confusing legislation (many acts, rules and ordinances)

17.9

14.9

20.7 26.4

The unwillingness to observe the rules

22.7

30.6

24.3

The slow administrative and court procedures (one case may be heard for
years)

27.0

23.0

24.2 32.2

Corruption

33.6

27.7

32.6 53.5

Other

0.7

1.8

0.7

27.5

0.9

6. IN THE EVENT OF BREACH OF YOUR RIGHTS WOULD YOU FILE A CLAIM
WITH THE EUROPEAN COURT OF HUMAN RIGHTS IN STRASBOURG AND WHY?
(Only 1 answer was given)

2010

Febr. Oct.
2013 2013

No answer

11.2

12.0

7.2

Yes, because I do not have adequate options for protection in Bulgaria

11.4

16.8

19.2

Yes, because I have high trust in its impartiality and competence

39.2

29.0

36.1

No, because I do not know how to

22.6

21.1

20.7

No, because it’s expensive

15.3

18.7 15.7

Other

0.4

2.4

1.0

7. ACCORDING TO YOU SHOULD THE CITIZENS BE ABLE TO SUBMIT COMPLAINTS
TO THE CONSTITUTIONAL COURT IF THEIR CONSTITUTIONAL RIGHTS HAVE BEEN
BREACHED? (Only 1 answer was given)

2010

Febr. Oct.
2013 2013

No answer

10.2

25.1

Yes

84.8

60.2 64.0

No

5

14.7

17.7
18.3

8. ACCORDING TO YOU ARE THERE ANY AMENDMENTS NECESSARY TO BE MADE IN THE BULGARIAN
CONSTITUTION? (Only 1 answer was given)

Oct.
2013

No answer

16.9

Yes

71.3

No

11.8
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9. WHAT ARE THE NECESSARY AMENDMENTS IN THE BULGARIAN CONSTITUTION?
(More than 1 answer was given)

Oct.
2013

No answer

15.1

Lowering the number of the MPs

67.2

Introducing the constitutional complaint – the right of citizens to address directly the Constitutional
court in case of a violation of their rights

18.2

Strengthening the authority of the President

13.5

Providing more competences to the municipalities

20.2

Providing for a possibility of recalling MPs by a certain number of voters

21.0

Amendments in the governance and functioning of the judicial system

34.0

Abolishing the Grand National Assembly

4.9

Other

0.7

10. HAVE YOU READ THE BULGARIAN CONSTITUTION? (Only 1 answer was given)

Oct.
2013

Yes

30.1

No

69.9
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Notes
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Legal Barometer is a civil initiative for monitoring, analysis and assessment of the condition and development
of the legal system in Bulgaria. The Project is implemented by the Center for Legal Initiatives with the support
of the America for Bulgaria Foundation. The team comprises lawyers experienced in the area of legislation
and legal practice, university professors, PhD students and law students from Sofia University St. Kliment
Ohridski. The Legal Barometer is going to be published twice a year and each issue will cover a period of 6
months. All issues are available on the webpage of The Center for Legal Initiatives: www.cli-bg.org

The Center for legal initiatives is a non-profit association,
which seeks to promote the discussion on the current
condition and development prospects of the Bulgarian
legal system, to support research and education in the
field of the fundamental and branch legal studies as well
as to initiate discussions on the means of cooperation
between rule of law and civil society.
1000 Sofia, 17A Vrabcha Street, 3rd floor
tel: (+359 2) 986 83 50, fax: (+359 2) 986 83 51
е-mail: info@cli-bg.org
www.cli-bg.org

The America for Bulgaria Foundation (ABF) assists in the
development and growth of a vibrant private sector for the
benefit of a free and democratic Bulgaria. Founded in
2008, the ABF is a successor to the Bulgarian American
Enterprise Fund, an investment fund created by the U.S.
government acting through the U.S. Agency for International Development. The grants provided by ABF will
build on the legacy of goodwill and friendship that exists
between the American people and the citizens of Bulgaria.
1504 Sofia, 5 Prof. Asen Zlatarov Street
tel: (+359 2) 806 3800, fax: (+359 2) 843 5123
е-mail: applications@americaforbulgaria.org
www.americaforbulgaria.org

